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PREFACE TO THE EHJHTH EDITION 


In preparing this new edition, the opportunity luus 
been taken to revise the text oompletely and bring the 
book up-to-date in light of recent legislation and ease 
decisions. New chapters have been added dealing with 
the Ijaw of .Arbitration and Awards and the Law of 
Partnership, and it is hoped that the inclusion of these 
■lubjects in the one volume will be of assistance to the 
.'eader. 

We have pleasure in acknowledging the valuable 
assistance given to ns by Hr. A. HI. Langton, ll.b., 
S'.o.A., F.8.A.A. with the preparation of this edition. 

C. N. BEATTIE 
W. W. BIGG 


Londob, 
November, 1948. 
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INTRODUCTION 

The theory of English Law is that all justice proceeds from 
the King, and the student of history will remember that them 
have been times when the Judges, with whom the administration 
of justSoe actually resides, were not so independent both of Royal 
favour and public opinion sa is the case at the present day. 

The unique authority of the Judges has arisen very largely 
from the great traditions of the Bench, and by reason of the number 
of really great men who have from time to time held the judicial 
oflSce. But it is also largely due to the safeguards with which 
Parliament has surrounded them. 

Since the Act of Settlement, 1701, it has only been possible 
to remove a Judge from his office by means of a joint address of 
both Houses of Parliament to the King They hold their office 
during good behaviour, and no action can be brought against them 
for anything said or done in their judicial capacity Ibeir salaries 
are charged upon the Consolidated Fund, and are not subject to 
annual revision by vote m Parliament, the consequence being 
that they are exempt to a large extent from criticism in the House 
of Commons, which might otherwise anse. 

The English Courts of Law may be divided broadly into 
civil and criminal Courts, with the former alone of which the 
subject of this book is conoemod. The pnncipal civil Courts 
are the County Courts, the Supreme Court of Judicature with 
its two branches, the High Court of Justice and the Court of Appeal, 
and the House of Lords. 

County Courts, though the name is of great antiquity, were 
instituted in their present form in 1846 for the recovery of small 
debts and demands. The Legislature has, however, continually 
added to their original juriAiction, which now extends to claims 
at Common Law up to £200, and to various heads of equitable claim 
up to £500, while the principal Courts possess local jurisdiction 
in Bankruptcy — ^unlimited — ^and also in the Winding-up of 
Companies whore the paid-up capital docs not exceed £10,000, 
as well as in contentious proceedings relating to the proving of 
wills or the grant of letters of administration where the persoiialty 
does not exceed £200. There is also a limited Admiralty 
juriadiotion in certain County Courts 
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Certain actions, such as for libel, slander, breach of promise, 
etc., are not TiritLin the jurisdiction of Countj Courts. 

The High Court of Justice consists of three Divisions, ».e., 
the King’s Bench Division, the Chancery Division, and the 
Probate, Divorce and Admiralty Division. 

The Lord Chief Justice of England and nineteen puisne or 
younger Judges constitute the King’s Bench Di\ision, The Lord 
Chancellor and six puisne Judges constitute the Chancery Division, 
and in the Probate. Divorce and Admiralty Dinsion, the President 
of the Court is assisted by four puisne Judges. 

The King’s Bench deals with most business actions, including 
those arising out of contract or tort ; but the Probate, Divorce 
and Admiralty Division deals with actions relating to shipping, 
such 08 salvage, collisions of ships, etc., in addition to Probate and 
Divorce cases. The Chancery Division deals with litigation as to 
trusts, partnerships, patents, copyrights, etc., as well as bankruptcy 
matters and the winding-up of Companies. 

A special Court, known as the Commercial Court, sits in the 
King's Bench Division for the purpose of dealing with cases arising 
out of the ordinary transactions of merchants and traders, such 
as the construction of documents, mercantile usages, etc. The 
procedure is somewhat more summary than in the King’s Bench 
Division proper, and the decision as to whetlier a case shall go to 
this Court is made by the Master. 

A Divisional Court is a Court of the High Court of Justice 
consisting of two Judges, for the purpose of hearing appeals from 
Judges in Oliambers, coaes stated by Justices, etc. ; in all other 
cases tlie High Court Judges act alone. 

The Court of Apjieal is the higher branch of the Supreme 
Court of Judicature, and consists of the Lord Chancellor, as 
President, the Lord Chief Justice, the Master of tlie Rolls, tlie 
President of the i^obate, Divorce and Admiralty Division, and 
eight Judges, known as Lords Justioea of Appeal. The principal 
functions of the Court of Appeal are to hear appeals from the 
High Court and Connty Courts on questions of law, practice and 
procedure, and appheationa for new trials. For most purposes 
three Lords Justices are necessary to form a Court. 

The House of Lords is the highest Coilrt of Justice, and consists 
of the Lord Chancellor, peers who hold or have held high judicial 
office, and the Lords of Appeal in Ordinary for the time being. 
To this Court all final appeals are taken from the Court of Appeal 
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fal Bngktul, and it also has Jurisdiction with regard to Scottish and 
Irish matters. At least three Law Lords are necessary to form a 
Court. If the number is greater than three and they aie evenly 
divided in opinion, the Court of Appeal decision prevails. 

There is also another Tribunal, the Judicial Committee of the 
Privy Council, which has, however, very little jurisdiction in 
domestic matters. Its chief function is to hear appeals from the 
deoisians of the Supreme Courts of the Colonies and Dominions of 
the Grown. This Committee is composed practically of the same 
clasB of persons who are qualified to act in hearing appeals to the 
House of Lords. 

The law upon which the rights of individuals are founded, 
and which it is the duty of the Courts to interpret, consists of 
the Common Law of England, the Statute Law, and the Rules 
of Equity. 

The Common Law of England consists of the law which has 
arisen and been founded upon the immemorial usage or custom of 
the Realm as recognised by the Courts, much of which has gradually 
been incorporated into the Statutes psssed by Parliament. Although 
tho Courts in their decisions only profe.SBed to be declaring and 
explaining the Common Law as it had always existed, in fact these 
decisions often themselves created, and are the only autboritx 
for, the law as thus laid down. This Cose Law,’' as it is called, 
is binding on every Court having a jurisdiction inferior to that 
of the Court which gave the decision, and even Courts of equal 
jurisdiction seldom fail to follow the earlier decision, especially 
when it is of long standing and has never been questioned. 

The Statute Law consists of the various Acts of Parliament 
passed from time to time which may create new law or may declare 
or overrule the existing Common Law, 

The Common Law of England was understood to be based 
entirely on custom and precedent. If, tlierefore, one wislied to 
bring an action at Common il' had to be shown that the cause 
of complaint was governed by custom or by some established 
precedent, otherwise the Common Law Courts could give no 
remedy. It was owing to this that there arose a class of special 
pleaders, who were shilled in so drafting the form of a plaint that 
it should come within the scope of some precedent. There was, 
however, always a fiction that the EJzig, as the source of ail justice, 
was in possession of certain principles of law which were unknown 
to the Common Law Judges, and that by the appUeation of these 
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priiiqipta he could mitigate the haiahnett of the Gomiiioiii Lav 

give relief where it could not be obtained at Oomnum Law. 
These sacied principlea were administered in tiie King’s Cbanoeiy 
by the Cbanoellor and his assistants, who were all eooleeiastios 
and who, as a matter of fact, applied the rules of Roman Law, 
with which they were well acquainted. These rules were the rules 
of Elquity as distinct from the rules of Common Law. 

The various Judicature Acts now consolidated by the Supreme 
Court of Judicature Act, 1925, have very much diminished the 
importance of the distinction between Courts of Law and Courts 
of Equity, since the Common Law Courts can now give equitable 
relief, and the Chancery Division can give Common Law remedies. 

The Lex Mercatoria or Law Merchant is derived very largely 
from the customs of Merchants, which, though binding between 
the Merchants themselves, were not at one time judicially recognised 
by the Courts of the King. 

Thus, at an early period of English History, most Markets 
and Fairs had their own Courts, for the purpose of settling disputes 
and punishing misdemeanours in connection with that market 
or fair, s.g., Court of Clerk of the Market, Court of pied poudre, 
Courts of Staple. In the cas6 of the Court of pied povdre (or Court 
of the dusty foot), the Steward of the owner of the toll of the 
Market was the Judge ; and the summary manner in which he 
performed his judicial functions is presumed to have given rise to 
the name of the Court, for justice was meted out as swiftly as 
dust fell from the foot. 

Even when in the course of time the customs of Merchants 
came to be recognised by the King’s Courts, the existence of such 
customs had to be proved as fact in oases of doubt, and they were 
only binding upon the Merchants themselves. 

Owing largely to the influence of Lord Holt and Lord Mansfield, 
in the 17th and 18th centuries, those customs were incorporated 
into the Common Law of England^^nd became binding upon all 
parties, whether Merchants or not. 

The Law Merchant, then, is " neither more nor less than the 
usages of merchants and traders in the different departments of 
trade, ratified by the decisions of the Courts of Law, which, upon 
such usages being proved before them, have adopted them as 
settled law, with a view to the interests of trade and the public 
convenience, the Court proceeding herein on the welI«known 
principle of law that, with reference to transaotioiifi in the diffmoit 
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depwtilieiitiB of tnide^ Courts of Law, in giving sffect to the oontraots 
aitd doalings d the parties, will assume that the latter have dealt 
with one another on the footing of any custom or usage prevailing 
geneiraUy in the particular department. By this process, what 
before was usage only, unsanctioned by legal decision, has become 
engrafted upon, or incorporated into, the Common Law, and may 
thus be said to form part of it *’ (Qoodioin v. EobarU (1875), L R* 
10 Ex. 346). 


Since the judicial recognition of the Law Merchant, the 
expansion of trade and commerce has necessitated Statutes being 
passed from time to time, with the view of declaring the law more 
clearly than it would appear from case la^ alone, and with the 
object of remedying defects in the existing lau . The work that has 
been done in this respect is of the utmost value, and such Statutes 
as the Sale of Goods Act, 1893, and the Bills of Exchange Act, 1882, 
which will be found dealt with in the following pages, are fine 
examples of codification, which have evolved order out of confusion, 
and rendered the subject more mtelligible than it would otherwise 
have been to those not exclusively engaged in the study of the law. 


Emergency legislation passed during the war years has made 
inroads into freedom of contract and has regulated in some 
or another almost aU activities in the national lilc. Most of these 
Btatntea and the regulations made thereunder arc stUl in force and 
must constantly be borne in mind in giving legal ad^ce In a 
students’ tert-book such as this it has not been thought sdviabte 
to incorporate any of these provisions in the text.nor wn a stu^t 
be exacted to acquire any detaUed knowledge of «« various 
statute^ ^ now numto 

thousanl Mention should, however, be made of the Coutto 
(Emergency Powers) Act, 1943. 

By Section 1 of this Act, a person is not entitled 
leave of the Court, to levy, execution or other^e 
judgment » 

rf^a Bankrliptcy Petition to enforce a ^ 

for the recovery of penalties, utuermanw. 

witlioat the leave of the Court are : 
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(a) The lavying of a distresB by a landlord. 

(&) The taking of posaesaion of any property. Thia prohifaiti 
the owner under a Hire Purchase Agreement from taking 
possession of the goods without the leave of the Court. 

(c) The exercise of various remedies of a mortgagee. 

The Court has power to refuse leave for the exercise of the 
right or remedy, or to give leave subject to restrictions and 
conditions, if it appears that the person liable is in difficulties by 
reason of ciroumstaiioeB directly or indirectly attributable to the 
war. 

It will be noted that throughout this and other text-bookSj 
a statement as to the law is frequently followed by a reference 
to a case in which such law may be found declared or illustrated. 
These cases are contained in *' Reports ” to which reference is made 
by UiO recognised abbreviations (see p. xlvij. At the pitsent 
time the official or Authorised ” reports consist of — “ Appeal 
Cases,’* which contain cases decided in the House of Lords and 
Judicial Committee of the Privy Council only ; ’’ King’s Bench 
Division,’* containing cases decided in that Division and decisions 
of the Court of Appeal in appeals from that Division ; Chancery 
Division,” and ‘ Probate, Divorce and Admiralty Division,*’ to 
which mutaiia mvtandi^, the same remarks apply. In addition 
to these authorised reports, there are otheis of recognised 
authority, such as the Times Law Reports. 


Slot Jfdy, 1948. 
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. CONTRACTS 

Ueroaatile Law is the tena used to denote that 
patt of the general law of the country which ie ooncemed 
With enoh matten as are usually the subject of what 
may be called busineBS transactions. ^We have 
referred to its origin in our Introduction* but however 
it may have originated, it is now only a branch of 
the general Law of Contract, that is, of (me of the two 
main divisions of law as administered in the civil *1 
courts cl this country ; the other, the Law of Tents, 
being ooncemed with legal wrongs which arise otherwise 
than through breaches of contract, such as trespass 
or libel. 

The lam ot Contract is for the sake oi convenience 
cansidered in Text Books under several heads, such 
as Agency, Sale of Goods, and so on, and which, so 
far as they affect Mercantile Law, form tihe subject 
of succeeding chapters. But it must be remembered 
that all these are only parts of the general law of 
oeptraot, and are all governed by those broad prhunpleB 
of law which are dealt with in this chapter. 

What is perhaps one of the most 8ur{aiaing 
h^atures of trade and commerce is the fact that so many 
pSKsens engaged in it am dOily mslcmg contracts, and 
aoqidxiDg rights and undertaking liabSitim under 
apeh contraotSf without being aware, in the sUghtesi 
degree, of the law governing their actions; but .the 
laet knowledge of the law to' not posiiassed cn 
iaisr iiAXtifinilttr 63ECtus6 {qv the iWMin 

4iio inwolved in the law. The (■ 
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jficTM nminm eaofiwi (igMtteM «( ilN» iMi 
tmtum m one), and a man Jb ns jmnali tmind 
Isfal ofmaeqttsnoea of Ida aols as if Iw Imtd astatiltf 
knount ths lanr ; anditisaasnmedtlwtiyiiienaioon 
is sntered into, the parties to it were atrare oC» Saf4 sss# 
aSonrazioes for. the legal consequenoea whioh iTdohl 
foUotar up<m the breaking of the agreement. 

It is therefore extremely impartant to knoar idisilf 
agreemente the Courts thus dignify by the ntunS 
contracts and which they will ei^<ffce. In re(|HMM> 
of an agreement which is not a contract, thMW is 
redress if either party fails to carry it out ; bnt tls^' 
breach of a contract always gives rise to a legal xvalt^t 
thus in JSose d) Frank Co. v. Crompbm Bro$* JUi, 
((1926), A.C. 446) an agreement contained a clause to 
the effect that the agreement was to be binding in 
honour only, and it was held by the House of Insds 
that the Courts must give effect to the danse, god 
that cimsequently an action could not be sustsiwtdb^' 
on the agreement. In Appleson v, Li^ewtod, IMm 
((1039), 1 All E.R. 464) it was held that no legally 
contract arose whore an entrant in a foot- 
ball pool signed a form stating that the sending in Of 
acoeptanoe thereof should not be attended by fegfl 
consequences. 

{ l.—Definitioii of a Contract. 

A contract is an agreement between two or 
petsonB, which may be l^ally enforced if the W-V 
is properly invoked. ^ every Cfflatraot, therelciKOji* It 
may be inferred that some rij^t is acquired hy ^ 
pmty and a oowdative pbligatton or liability is aadev- 
by the other. Bi§^ts and obligations 
to each party, but the nstura of thS coUhSaot 
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mult be oonsidered in order to determine in erhom 
tSie primary li^t reddes. ^ 

It '(nJl be shovm later {see § 3) that for a eontraot 
to be valid certain essentials must be satisfied; and 
if any one of such essentials is deficient, the contiact 
may be either voidable or void. And even if every 
essential of a valid contract is satisfied, it may be 
eaenfmceable by reason of non-compliance \nth 
oertain legal rules. 

Since the terms “ void '* and “ voidable ** will be 
'frequently used in this Chapter, a clear understanding 
of their meaning must be obtained. 

A VOIDABLE contract is one which is capable of 
aflBnnation or repudiation at the option of one of the 
parties, e.g., a continuous contract entered into by 
an infant. 

A VOID contract is one that is destitute of legal 
effect, e,g,, a contract for the sale of goods, other 
tiiaa necessaries, to an infant, or one which is im- 
possible of performance. From the usually accepted 
definition, it mi^t be inferred that a void contract 
is illegal, but whilst it is true that an illegal contract, 
«.e.t one which contravenes the law, whether Common 
tavw or Statute Law, is void, the latter term is much 
widmr in its application. 

An TTNEKVOBOBABLE contract is one that is not 
capable of proof, e.p., where the necessary memo- 
randum required under the Statute ci SVauds has 
not been brou^t into existence, or where a contract 
in writing has not been properly stamped (thouj^ 
this may be rectified mi paymmt of a fine to the 
Bevenne Authorities), or' where the remedy has bemi 
baned by lapse of time. The contract iteelf may be 
yaBff end may be bonourably oanied put 
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by tin patties eoticemed ; but in tin eTttnt el tweaeb 
or fcqpndiaitiflDy tin legal ninedied to seonn perikttioi^^ 
or obtain damages are barred by reason ol tin absenoe 
oi eridenoe or the other oixonmstanoes which 
tin contraot unenfcHroeable. 


1 2.— GlaadBcatlon of Contracts. 

Contraots are divisible into three olassea, i,e., 

(а) Contracts of Record ; 

(б) Specialty Contracts; 

(e) Simple or Parol Contracts. 

(a) Oontracta of Record. 

A contract of record is the obligation which is 
imposed by the entry in the parchment rolls of the 
proceedings in a Court of ]^oid. The principal 
classes of contracts of record, which are now found, 
are judgments and recognizances. 

(1) JudgnmOs. 

A judgment is an obligation imposed upon one 
or more parties, in favour of another or others, 
by a Court of Record ; and it depends for its 
binding force, not upon the consent of the parties, 
but upon the authority of the Judicial Bepte* 
sentative of the SovereigD delivering the judgment. 
A judgment is therefore an order of the Court, end 
sinoe it is an obligation imposed upon a party, it is 
not striotiy a contract which rests upon agreement. 

(2) Mecogfmancea, 

A recognizance is a cmtract made with the 
Sovereign thr ough his Judicial Representaitire. 
It is, generally, in the nature of a promise In'diii 
sfmae particular act, or to answer to a peneiMy siiihMI 
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Ia the xeoogaiEanoe ; such as an imdertitldng % a 
{MASKin tried apon a criminal charge to come np 
for judgment if called upon, oc a promise to pay a 
ipeoified sum of money if an accused person, out 
on bail, does not appear at the trial. 

The terms of a oontraci of record admit of no 
dllpute, but are concluaiYely proved by the record 
iteelf. It also merges withm itself any previously 
eilsting contract relating to the same jmatter ; and 
is the highest form of contract in English law. 

fb) Specialty Contracts. 

A specialty contract, or deed, is (me which is not 
only reduced to writing, but is also executed under 
seal, and delivered. Both sealing and signatwo are 
essential for the proper execution of a deed (Law 
of Property Act, 1926, § 73). 

The delivery may be actual or ccmstructive ; as a 
general rule it is made simultaneously with execution. 
The modem method is to afBx a wafer, which the 
party executing will touch with his finger, saying 
“ I deliver this as my act and deed.*’ 

The characteristics of specialty oimtracts are dealt 
with in post § 6 (a). 

(c) Simple Gontncte. 

A simple contract is one which is created, 
either by a verbal promise, by writing not under 
seal, or by implication. A parol contract is, strictly, 
a oimtraot entered into by word of month ; but the 
term is frequently used to denote all simple contracts, 
and thin is due to the fact that before tho StSitute 
of Erands waa passed there was no difference at 
Oosunon Law Imtween an agreement by void of 
month and an agroement by writing not under seal. 
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Most oontnurtn ficiterod into in ocdinuy oornttandlil 
trwnaaotions fall within this elaaiBifioatian. 

A oontiraot by implication ariaea whore either there 
ia no expiesa oontraot in eadatenoe but aome riglit 
and oonelatiTe obligation are infemd by reaaon Of 
the oiTcumatanoes, or the partiee are already in eon* 
tractual relationship upon some matter and ooiUalpinl 
terms are to be inferred therefixnn. As an iQuatiiiliH 
of the former class, a surety who has been called upckO 
to pay a debt which the debtor has &iled to diBofaai|||l^ 
can claim contribution from a co-surety; or an 
agent of necessity {q.v.) can claim reimbtirsement from 
the person in whose interests he has acted. The 
right of an agent to remuneration where the contract 
had made no specific provision affords an aam]^ 
of the latter class ; the law assumes a promise to pay 
a reasonable or customary amount for tbe servioea 
rendered. ^Contracts arising by implication are some* 
times referred to as jfuosi-contracts.'^ Contracts may 
also be implied where a party indicates his intention 
by a mere act, e.g., boarding an omnibus or beckoning 
the driver of a taxi. 

§ 3. — ^The EssentialB of a Contract. 

The essentials of a valid contract are : — 

(1) Offer and acceptance, i.e., a distinct com* 
munication by the parties to one another 
of their intention; 

(2) GeauineDeas oi the consent expressed in felw 
offer and acceptance; 

f3) Eorm, or consideration, constituting tll|( 
evidence required by law ai the intsidilM 
of tb* parties to effect their legal lalaitiaiM; 



I 

MVBcuumbli hkw i 

(4) The capacity of partwe to make a valid 
oontraot ; 

(5) Legality of the object; 

(6) PoadbiUty of peifonnaiice at the time the 
contxact is entored into. 

If any of these elements be wanting, the oontiraot 
will be either void or voidable ; but even if they are 
jidl present in the agreement, the oontraot may still 
be unenforceable (see § 1). 

$4. — Offer and Acceptance. 

Offer and acceptance may take place in one of 
four ways : — 

(1) In the offer to make a promise, or to accept 
a promise made, fdlowed by simple assent. 
This, in English law, is only applicable 
to contracts under seal, since no promise 
not undersea! is binding, unless there has been 
valuable consideration ; 

(2) In the offer of an act for a promise ; as in the 
common case of an omnibus plying for hire; 

(3) In the offer a promise for an act ; as where 
a reward is offered for the recovery of lost 
property; 

(4) In the offer of a promise for a promise, as 
where A. promises to pay B. a certain sum 
on a future day, if B. will promise to perform 
certain eervices for him. In thu case the con- 
dderatiou on both sides is execiittory (ms itijfra). 

The offer or aooeptanoe» or both, may be nude 
by wonhl or by oondnot. If A. sends gdhds 
to ]Ek*8 and B. accepts or uses the ^oods» B. 
will be jttahle on an implM contract to pay what 
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ilie goods ate worth ; the oiler is made by Mtlidiig 
the goodS| the aooeptaooe, by their use or eoasorngNois* 
If the oontract be oompleted by one of the 
it is an BXsoursD cuntraot; but if somethitiig has 
still to be demo by both parties, it is an sxaOQtOKir 
contract. 

An offiar to be capable of acceptance must be tbtfjiwte 
in its terms, not leaving matters to be agreed in the 
future. Thus, a purported acceptance of an ofilhr to 
buy a lorry “ on hire-purchase terms *’ does pot 
constitute a contract, because the hire purchase tewe * 
remain to be agreed (ScammeU ((?) ds Nephew, IM, 
T. OusUm (1941), A.C. 251). Similarly, an agreement 
subject to war clause ” is too vague to be an enfbrce- 
able contract {Bishop <£■ Boater, Ltd. v. Anglo- 
Bastem Trading d: Industrial Co. Limited (1944), 
K.B. 12). 

' (a) Gommonlcation of Offer. 

An offer is made when it is ooHHumoATBD to the 
offeree, and not until this has been done. But it 
may be made generally, and the contraot will then 
only arise when it has been accepted by a definite 
person^ Corh'K v. Carbolic Smoke Ball Co, ^1993), 
1 Q.B. 256 (see p. 19 post ) ; WiUiams v. Carwardine 
(1833), 4 B. & Ad. 621). 

If A. does work for B. without the request or know- 
ledge of B., he cannot sue for the value of his work 
{Taylor v. Laird, (1856), 25 L. J. Ex. 329) ; an accept- 
ance of services may be sufficient to show an implied 
contract to pay for them, at the time the defen- 
dant power to refuse or accept the servieesi bttt 
the opportunity of accepting or rejecting nmM bb 
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an offer ctmsista of vadoua temui, sooio of 
trhteh do not appear on the face of it, the point 
frequently arises as to what extent an acceptor is 
botmd by terms of which he was not aware; as in 
contracts entered into with a railway company, e.^., 
when a ticket is taken for a journey, or for luggage 
left at a cloak-room. The rule is laid down in 
Watkine v. BymiU ((1883), 10 Q.B.D. 178) that, if the 
form stating the terms is accepted without objection 
by the person to whom it is tendered, he is, as a general 
rule, bound by its contents, ancf his act amounts to 
an acceptance of the offer made to him, whether 
he reads the documents, or otherwise informs himself 
of its contents, or not. The exceptions to this rule 
are ; — 

(1) Where the offer contams on its face the terms 
of a complete contract, then the acceptor 
will not be bound by any other terms intended* 
to be included in it, and which were not 
ostensibly connected with that which is printed 
or written upcm the face of the ccmtract 
presented to him. 

Chapetion v. Barry Urban DiHrict Council ((1040), 1KB 532). 

Beside a stack at deck chairs vas a notice stating’ “Hire 
of chadiH Twopence per Ression.’’ The plaintiff bought two 
tickets, glanced at them and shpped them into his pocket with- 
out being aware that they contained any conditions On the 
hack of the tickets were the words “ Ihe Cjpnncil wiQ not bo 
liable for any aoouient or damage erisiog fiom hire of chair.” 
T^en the plaintiff sat down the chair gavo way and ho was 
iujured. He claimed damages hNorn the Corporation. , 

ffeld: On the foots, the phtiutiff was not bound by the 
OonditioDS and was entitled to recovor. He was entitled to 
asBumo that the only ooudltions wore those printed on the 
sotioe displayed near the dock chain. 

(2) Where the notice caUing his attoititm to the 
terms which it included w$a not suificiej^t. 
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yfben the date etaiup od a railway ticket obliterated i|M 
worda ‘ ' For conditioiiB eee back,*’ it waa held that tiie paeawagw 
waa not bound by the oooditicmB (of wMoh he had no aot^ 
knowledge) on the gronnda that no atepe reaaonably raffioietit 
to bring them to hie nofaoe had been taken 

(b) Lapse of Offer. 

An offer may lapse — 

(1) By the death of either party l^ore aooeptanoe ; 
^(2) By failure to accept in the stipulated nuuiiMC* 
il a specific mode of acceptance is prescribed ; 
(3) By the failure to accept 'within the time pro* 
scribed, or otherwise 'within a reasonable time 
{Bamsgate Hotd Company r. Montejwn (1866), 
1 Ex. 109). 

(c) Rerocatlon of Otter. 

An offer may be revoked at any time b^ore (uxept- 
*a 7 ice. An exeepiion*TIo this rule is made by the 
Companies Act, 1948, § 50 (5), whereby an applicathm 
for shares in or debentures of a company which is 
made in pursuance of a prospectus issued generally is 
not usually revocable until after the expiration of the 
third day after the time of the opening of the subsaip- 
tion lists. 

In Oreai Northern Batlimy Company v WtOum ((1S73), 

9 CJ*. 16) the company advelbiRed for tendeis for um auMny 
of non as might be wanted by thorn between Novemtar, 
1871, and Octobei. 1872, and Witkam’a tendrt wM acocmtod. 
After executiug orders, given for some time, Witham reiusefl 
to execute any more, and the company sued him for noo" 
petforixLflncei wid Witham waa held hable. 

A tender under these circupistanccs, when acwpted, 
imports an offer on the part of the person making tto 
tender to supply the goods prescribed at the stated 
prices. The party to ahom the tender is made is pot 
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under any obligation to ordef any goods, but if be 
does BO, the terms of the tender murt then be observed. 

Bevooation of an offer, in ordw to be operative, 
must be communicated and brought to the knowledge 
of the offeree. 

In J^yrne v. Van Tienhouen ((1880), 6 C.P.D. 344) the 
defendant made an offer to the jd^tiff on Ist Ootober, jmlriTig 
for a tepil^ 1^ cable. The offer was received on 11th (lotober, 
and immediately accepted in the method indicated. The 
defendant had posted a letter revoking hia offer on 8tii 
Ootober, bat the letter did not reach plaintiff until 2Cth 
Ootober. It was held that the revooaUon, not having been 
farooght to the knowledge of the offeree before acceptance, 
waa inopeiativB. 

\jk party who, without oonsideration, gives time 
to another to accept or reject a proposal, is not bound 
to wait till the time expires, but may withdraw the 
proposal at any time before acceptance, inasmuch 
as the giving of time is all on one side {Cooke v. Oxley 
(1790), 3 T.B. 053 ) ; although tho party giving ther 
time is bound until he has communicated his revocaticm 
of the proposal to the other party (Stevenson v. 
JlfcLean (1880), 6 Q.B.D. 346).j If an offer has been 
made for the sale of prop^y, and, before that offer 
is accepted, the person who makes it agrees to sell 
the property to someone else, and the person to whom 
the first offer was made receives notice in some way 
that the property has been told to another, he cannot, 
after that, make a binding contract by accepting 
the offer which was made to him (Dickinson v. Dodds 
(1876), 2 Ch. D. 468). Some doubt has hew ex- 
pessed as to the justice of this decision, since although 
it is clear that an offer can be Tevoked by the offeror 
at any time hef(»e acceptance, is the offeree to be 
bound by a communication made to him by an un- 
authorised thikd party 7 Such a communication 
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ixdgkt be made even though no time had bean given 
the offeror within which aooeptanoe is to idee jdaosi 
and where the ofieror and offeree are not in direct 
contact, a reasonable time for acceptance is an implied 
term ; as to what constitutes a reasonable time is a 
matter of fact to be determined from the oiroumstanesSi 
The promise to keep the offer open for a specified time 
is in the nature of a subsidiaiy promise, and, to be 
enforceable, requires consideration. By giving suck 
conuderation the interests of the offeree can be safe* 
guarded. 

'^If an offeror agrees by deed to keep the offer open 
be cannot withdraw it, owing to the operation of the 
doctrine of estoppel. (See § 6 (a) post.) 
ult is always an important matter to determine from 
which party the offer emanates. In the case of the 
issue of a prospectus by a company, if the offer were 
to be regarded as being made by the company, and 
the acceptance by the persons willing to take up shares, 
the result might be the cause of some embarrassment 
to the former, as the number of shwres to be allotted 
might not be sufficient to cover the demands of the 
public. The prospectus is therefore deemed to be an 
invitation to offer; the persons applying for the shares 
the offer, and the company is then free to aeoqpt 
or refuse the offers as circumstances may dictate, 

is a trader who advertises goods for sale, or 
who exhibits goods for sale in a shop window, m a kin g 
an offer ? It is submitted that such an act must be re- 
garded as erf the nature of an invitation. Even the 
quotation of a price would not constitute an offer, but 
is intended merely as the basis of negotiation, and to 
convey inf OTmatwm to an intending offeror, Xf replies 

to advertisementB are to be sent by post, as would be the 
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eatw in » mail order business, and the pnblio wished 
to purchase goods beyond the capacity of the advertiser 
to suppfy, how is tile latter to know who had first 
posted his letter, a point which would be vital if the 
advertisement were to be regarded as an offer ? And 
in the case of goods exposed in a shop window, since 
a trader does not so exhibit all the goods he has for 
sale, can there be one law for the goods displayed 
and another for those in the shop ? 

(d) Acceptance must agree with Otter. 

The acceptance of an offer must agree entirely 
with the terms of the offer, and must not be conditional. 
If acceptance be made, but on other terms than those 
ariginally proposed, this amounts to a refusal of 
the original offer and a counter-proposal. 

Where there is a communicated offer, and an 
unconditional acceptance of the offer, the Court 
will not go into the question of the motive which 
induced the acceptance {WiUiams v. CtmoardiM 
(1833), 4 B. & Ad. 621). In this case, a woman gave 
certain information for which a reward had been 
offered, not to obtain the reward, but to ease her 
oonscienoe. She was nevertheless able to claim the 
reward. 


(e) Offer or Au:eptance “ Subject to Contract.” 

When an offer oi acceptance is made “ subject to 
contract ” or by the use of like words, it is a question 
of construction whether the parties do or do not 
intend to be bound before a formal contract is signed. 

Sometimes the intention is that the parties shall be 
bound by the informal ^reement, which is afterwards 
to be put iatd more precise and formal language. 
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Bnuim V. Cobam ((1947), K.B. 8(54). 

Aji AgrodUient oontainod th^ wocds Thu is ft pEWuioiUhl 
agteement until a. folly legoliBed agreement dmwn op by it 
aolJdtor and embodying aU the ommtioiu herewith stated la 
signed,” 

BM : This langiiage, particularly the word ” until/* imphed 
that the agreement was intended to be immediately 
to remain so unless and until superseded by aaobae^uent formal 
agreement. 

On the other hand, the wordn “ subject to contract 
frequently imply that the matter remains in negotiatloii 
until a formal contract is settled and the |bnaal 
contracts are exchanged. In such cases thexe If no 
contract until the formal agreement has been signod, 

SpoUmooode, BaUarUyne ds Co. Limited v. Doreen AppUancea 
Umited ((1942), 2 EB 32). 

An agreement contained the words ” subject in the usual 
way to youT references being satisfactory, and to the terms ol a 
formal agreement to bo prepared by our soticitars.’* 

HM ‘ The intention of the parties uas that no contract 
should exist unless and until a formal agreement had been 
entered into. 

nrhe point of time at which such agreements become 
binding is usually when physical exchange of contracts 
takes place. 

Ecdtee v. BryavJt ds anor. ((1948), 1 Ih. 93, CJh. 66). 

Vendom agreed to sell freehold property to a purchaser 
subject to contract. Chi 11th June the vendorB* solioitorB 
wrote to the purchasei's solicitois stating that the vendors had 
signed their part of the contract and l^t they were ready to 
exchange. The purchaser signed the duplicate contract and 
hia solioitorB posted it to the vendom’ solidly on 16th June. 
The vendors changed theu minds and did not send their part 
in exchange. 

IIM : There was no contract, since the parties did not mtond 
to be bound until exchange of parts had taken place. 

(f) Commuolcatloii of Acceptance. 

The acceptance must be communicated by ^ 
acceptor. As to what will amount to communieation 
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of acceptance where the acceptance invited is the 
ddng of an act, will dep^d on whether the offer 
ia a general one, made to the world at large, in which 
case the doing of the act is aufScient communication 
of acceptance ; or, whether it is the offer of a promise 
for an act, made to a specified individual, when actual 
communication of the acceptance would be required. 

The acceptance is communicated when it is made 
in a manner prescribed or indicated by the offeror. 
Till the offer is accepted there is no contract, and 
neither party is bound, and the offer may be revoked 
by due notice of revocation to the party to whom 
it was made. 

The difference between the cconmunication of an 
offer and the commimication of an acceptance is that 
an offer cannot be said to be communicated till it 
is brought to the knowledge of the offeree ; but the 
acceptance may be communicated so as to bind the 
offeror, although it may not come to his knowledge ; 
in other words, the medium of communication is the 
agent of the offeror. 

If an offer is made by post, it must be taken, in 
the absence of any request to the contrary, to invite 
a reply through the post. If the offer is then revoked, 
it still remains open during the whole time a letter 
of revocation is in transit ; but the acceptance is 
complete the moment the letter of acceptance is 
posted, even though the letter never reaches the 
offeror (Household Fire Insurance Company v. 
Orani (1879), 4 Ex. D. 216). 

In HerUhom v. Fraser ((1892), 2 Ch. 27, C.A. 33) 
Lord Herschell said : 

" Where the oiniinutBaceB ate such that, acooidmg to the 
ofdjiiary usages of manlrind, tiie post might be used as a 
means of oommunioatiag tiie aooeptanoe of an offer, the 
aooeptanoe is complete as soon as it is posted.” 
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Even if the acceptance “were immediately revoked 
by telegram, such revocation woiild be inoperative* 
Delivery of the letter to a postman not duly authorised 
to receive letters for posting is not equivalent to 
posting {London dr Northern Bmh (1900), 1 Ch. 220). 

The contract is also made at the place where the 
acceptance is communicated ; this m&y often be of 
importance in determining the law governing the 
validity of a contract {Cauxin v. 0’Con?M>r (1888), 
20 Q.B.D. 640), e.^., where the offeror is resident in 
one country and the offeree in another. 

(g) Acceptance of a General Offer. 

The parties to the contract must be definite; 
but the offer need not, in the first instance, be made 
to an ascertained person. The offer may be general, 
capable of being acted upon by anyone, and in this 
case, of course, no contract arises until the other party 
is definitely ascertained by his acceptance of the 
offer ; which acceptance may be either by worda 
or by conduct. 

In the cose of Carlill v. Carbolic Smoke Ball ((1898), 

1 Q.B. (C.A.) 256), the company offered, hy advertisement, 
to pay £100 to anyone who contracted influenza after using 
the ball according to directions. After Mrs. Carhll had used 
the smoke ball, as required by the directions, she caught 
influenza, and sued the company for the promised reward. 
The company was held liable. It was urg^ that a notifioa- 
tion of acceptance should have been made to the company ; 
but the Court held that this was one of the class of oases in 
which, as in the case of reward offered fur information, or 
lor the recovery of lost property, there need be no accejitanoe 
of the offer other than the peiformance of the condition. 

A distinction must, however, be drawn between 
a genuine offer, capable of acceptance, and a mere 
statement of intention, meant simply to attract 
cuetom- In Harris v. Nickerson ((1873), 8 Q-B, 286) 
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it was held that an adTertisemoit, by am auctioneeir, 
that a BtJe of certain articles would take place on a 
certain day, did not bind the auctioneer to sell the 
goods, nor make him liable upon a contract to indemnify 
persons who were put to expense in order to attend 
the sale. This was a mere statement of intention, 
and not capable of acceptance. In WarUnc v. Harrison 
((1858), 1 E. & E. 295), the advertisement of a sale 
without reserve was held to create a binding contract 
between the auctioneer and the highest bidder that 
tlxe goods should be sold to the latter. Under the 
Sale of Goods Act, 1893, every sale by auction is 
considered to be ivithout reserve, unless the contrary 
is expressly stated (§58). 

§5. — Genuineness of Consent. 

The next point to be considered in the essentials 
of a valid contract, is the reality of the consent. 
It may happen that in an apparent contract, valid 
in all other essentials, the consent to the agi’eement 
may have been so given or obtamed that it did not 
express the true intention of the consenting party. 

This may arise from mistake, misrepresentation, 
fraud, duress, or undue influence. 

(a) Mistake. 

Mistake may be either a mistake of law or a mistake 
of fact. 

1. Mistake or Law. 

As a rule, mistake of law will not affect a contract 
at all. (IgnoranHa juris neminem excusat.) Equity, 
however, allows some relaxation of this rule where 
the point involved relates more to a private right 
than to a general legal provision. 
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II. Mistaks of Fact. 

Miatake of fact may arise in any of the following 
ways : — 

(1) Ad to identity of Parties. 

Where there is a mistake in the mind of one party 
as to the identity of the person with whom he is eon** 
tracting, the offeror or acceptor having a definite 
person in his mind, with whom he intends to contract, 
but being, by the fraud or negligence of another, led to 
contract with some party unknown or unacceptable 
to him, the contract may be void or voidable, according 
to circumstances. 

In Boulion v. Jones ((1857), 2 H. &; N 564) Jom > orclerwi 
goods from Brocklehmst, and Boulton, who had taken ovm 
the business of Brocklehurst, supplied them without giving 
notice that the business) had changed hands Jones had a 
set-off against Brocklehuist, and upon icanimg that the 
goods had not come from him, he refused to pay for them ; 
and Boulton was unable to recover, he could not show that 
thoie WAS a contract with Inniself Here Boulton must 
have known that the offer was not made to lumselt, and be 
had no right to ac( 0 ])t it uithout communicatuig to Jones 
the fact that the business had changed hands ^ 

Again, tbe assumption of a false name may have 
the effect of so misleading a person as to induce him to 
contract with a person with whom he would not other- 
wise have contrac'tcd, as in the case of Gordon v. Street 
((1899), 2 Q.B. (C.A.) 641), where a iiofcorious usurer, 
by assuming different names, induced persons to trarle 
with him when they would nob have done so had 
they known of his identity ; or the case of Sowlet v. 
Potter ((1940), 1 K.B. 271), where a woman who had 
been convicted of pennittmg disorderly conduct in a 
cafe, changed her name by deed poll and obtained a 
leasQ of premises for use as a restaurant from a landlord 
who was unaware of her true identity ; in such oases 
the oontract may be repudiated. 
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Where one person fraudulently represents that he 
is some other person so as to obtain goods which he 
subsequently sells, the original contract is void, and 
the purchaser of the goods cannot secure a good title 
thereto as against the deceived party {Gundy v. 
Lindsay (1878), 3 App. Cas. 459). 

But where the impersonation is made with the object 
of obtaining credit, the contract is voidable and not 
void. 

laFhMipa v. Brooks ((1919), 2 KB. 243), a jeweller soldi 
a ling to a pnrduser who was allowed to take the ring without 
inundate payment, upon the false representation that ho was 
Sir John BuUough. As the jeweller would have been willing to 
sell the ring to any other person, the friiud did not aifect the 
actual purchase, but relate to the collateral arrangement oa 
to payment. The contract was consequently voidable, not 
void. 

(2) As to inientitm of Parties. 

If there be a mistake by one party as to the inten> 
tion of the other, which is known to the other, then the 
contract is void. The law will not allow a man to make 
or accept a promise which he knows that tbe other party 
understands in a different sense to that in which he 
understands it himself. But where one of the parties 
is imder a misapprehension which the other party has 
done nothing to induce, the contract will not be affected 
V. Hughes (1871), 6 Q.B. 697). 

(3) As to Subject-matter. 

Where the mistake is as to the quality or quantity 
of the subject-matter of the contract, the maxim 
caveat emptor applies, and the remedy (if any) of the 
injured patty will be an action for the breach of such 
condition or warranty as may have been broken. 

Iliere are cases of genuine mutual mistake, where 
parties cmrtract for a thing which has ceased to exist. 
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or aare in error as to the identity of the subjeot erf con- 
traot. 

j 2 H, & C. 006) the 

deftt^aat a{;n^ to bny goods of the plaintiff to arrive " ex 
P^kee fri>m Bombay.” Them veie two ships nalM by 
thu name sailing from Bombay, but Wiohelhans meant that 
wh^ am^ m October, and Raffles meant that which 
arrived m December. Here there was no contract, because 
of the latent ambiguity in the terms. 

The qnestiem of mistake as to the existence of the 
thing contracted for is dealt -with in § 6 of tlie Sale of 
Goods Act, 1893, in which is embodied the decision in 
CovivHer v. Hastie ((1856), 6 H.L.C. 673), and which 
proTides that where, without the fault of either party, 
the subject-matter of the contract has perish^ 
before the date of the sale, the contract is void. This 
comes more properly under the head of impossibility 
of performance. 

(4) As to the Naiure of a Written Document. 

When a person signs a contract in the mistaken 
belief that it is a document of an entirely different 
kind from that which it in fact is, his mind does not 
go with his pen and there is no contract. 

CarliBle de Cumberland Banking Co, v, Bragg, ((1911), 

1 K.B. 489). 

Bragg was induced by fraud to sign a document guaranteeing 
a bank overdraft, under the mistaken impression that he was 
signing an insurance proposal. 

Hdi : He was not liable, as he bad made a fundamental 
mistake as to the nature of the document. 

If a person is aware of the nature of a document, 
though ignorant of its contents or effect, he will be as 
fully liable as though he had read and understood it. 
Hcuxdaon v. WM ((1908), 1 Oh. 1). 

A Bolioitor’s derk fraudulently induced a client to sign a 
mortgage by representing ihe document to be a deed transfer* 
ing some of bis property. 

Bdd : Ihe mortgage was binding, since/ the edient was aware 
that the document dealt with his property. His mistake was 
flbnply ae to its effect. 
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Generally speaking, a person signing a document 
under a mistaken impression as to its nature will not 
be liable even if be is negligent. There is an eaxseption 
to this in the case of negotiable instruments, when 
negligence will impose liability. 

ni. Effect of Mistaee. 

tf the contract is still executory, the person 
who has entered into such a contract may repudiate 
it, and will bo freed from all liability to the other 
contracting party; or if a person is induced by a 
mistake of fact to pay money to another, it may be 
recovered if the mistake be as to some fact wMch, 
if it had really existed, would have made the person 
paying the money actually liable to pay it. 

Morsfan v. Aaharofi ((193S), 1. K.B. 49). 

A bookmdiker throa 9 ;h a mistake on the part of his cleik 
overpaid a dient the amount due to him for betting winnings 
On diiH'o\ Cling the luibUke the bookmaker sought to reeover 
till amount overpaid on the giounds of mistake of fact. 

HM . iSince there woujid have been no legal liability to make 
the iMjrment even had^lSio true facts been as believed, th»* 
bookmiker wae not entitled to recover. 

If a payment be made under pressure of legal process, 
it cannot, as a rule, be recovered {Marriott v. Hampton 
(1797), 7 T.R. 269) ; but in this case, recovery was 
refused upon the ground that Marriott was unable 
to produce to the Court in a previous action the 
receipt for i^e sum he claimed to have previously 
paid, but wluo£ had since been found ; the Court 
not allowing an action once settled to be re>opened. 
{Interest reipvbUoae nt att finis UHum — it is in the 
invest of the State that there should be some 
finality to Ktigatitai.) 

There is an exception where there is mala fidss 
on the part the person receiving pasmient, and 
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tihifi dvcn 'wlt6re the numey h&B been paid under 
oompulsion of legal proceedinga ; and where a plaintiff 
claima too little, having by mistako credited the 
defendant with a payment which he bad io fact 
not made, he can subsequently claim the balance 
{Ward ds Co. v. WcHUb (1900), 1 Q.B. 675). 

(b) Mlare preaentadou and Fraud. . 

Iimocent misrepresentation must be ^distinguished 
from fraud, the distinction being found in the intention 
with which the misrepresentation was made. And 
again, a statement inducing a person to enter into a 
contract must be distinguished from a statement 
which is made part of the contract itself, and which 
is termed a condition or warranty, as the rase may 
be. Conditions and warranties are considered later 
{see (/hap. I, § 11 (c) (3) and Chap. Ill, § 1 (A)) ; 
this section deals solely with uus-statemonts of fart 
preliminary to the formation of a contract. 

A person who has been induced to enter into a 
contract by an innocent mis-statement has no ri^t 
to damages, his remedy being rescission of the contract ; 
even rescission will only be granted if the parties 
can be substantially restored to Ihrir former i>ositi<m8, 
and the application is made in good time {Erlangerv. 
New Sombrero Phosphate Go. (1878), 3 AC. 1218). 
Fraudulent misrepresentation, on the other hand, 
further entitles the injured party to damages if he 
has ill fact suffered loss as a result of such misrepre- 
sentation. 

Fraud is defined as an untrue repiesentation of fact 
made knowingly or without belief in its troth, or reck- 
lessly, careless whether it bo true or false, with the 
intentim that it should be acted uiion by the com- 
plaining party, and actually inducing him to act upon 
it to his detriment. 
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The whole difference between fraud and mis> 
representation lies in the intention with which the 
nus-statement was made ; in fraud there is the 
intention to deceive, as a result dt which damages 
oan be obtained. 

There are certain contracts said to be ubeirtmoe 
fidei, ».&, of the utmost good faith, e. 9 ., contracts 
of insurance (Seaton v. ffeath (1899), 1 Q.B., C.A. 
782), contracts for the sale of land (Flight v. Booth 
(1834), 1 Bing. N.C. 370), and partnership agreements. 
It is essential that the parties to such a contract should 
disclose all material facts, and if this is not done the 
contract may be avoided. 

Except in the case of such contracts, non-disclosure 
would give no right to rescind, but avoidance will be 
possible where the omission results in the statements 
which are made being rendered untrue (Peek v. 
Qumey (1873), 6 H.L. 377). 

In cases of misreprraentation it should be re- 
membered that “fraud without damage, or damage 
without fraud,” will give no right to damages, but 
to this rule there is one exception, namely, that 
a person responsible for the issue of a prospectus 
containing a misrepresentation of fact may be liable 
to compensate a person who has taken shares on the 
strength of the misrepresentation, even though there 
was no intention to deceive (Companies Act, 1929, 
§37). Another apparent exception is to be found in 
the rule that an agent may be liable in damages for 
innocently misrepresenting his authority; but this 
rule is based on the principle that an agent impliedly 
warrants that he has in fact the authority he professes, 
and his liability is for breach of warranty of authority 
(Yo/nge v. Toynbee (1910), 1 K.B. 215). (See Cliap. IT, 
§ 11 .) 
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Hie remedies open to a person wbo has been induced 
to enter into a contract by fraud are : — 

( 1 ) He may affirm the contract, and sue for damages . 

(2) He may avoid the contract, with or without 
suing for damages. 

(3) If ho has, by negligence or otherwise, lost 
his right to rescission, he may still retain his 
right to sue for damages. 

The contract being voidable, not void, if third 
parties honA fide and for value acquire property or 
possessory ri^ts in goods obtained by fraud; these 
lights are valid against the defrauded party (GUmgh 
V. London di North Western Raihmy Co. (1871), 
7 Ex. 35). 

There is an exceptiolji to this loile where the fraud 
is induced by impersonation of such a kind that the 
perpetrator of the fraud was never in possession of 
the goods with consent of the true owner ; in such a 
case an innocent sub-purchaser can get no title unless 
he buys in “ market overt.” (iSfee Chap. Ill, § 2 (d.).) 

In Cvndy v, Lindsay ((1878), 3 A.C. 469) a penon named 
Blenkam, by imitating the signature of a reputable firm, 
induced lindsay to supply him with goods, which he after- 
wards sold to Gundy. It was held that an innocent 
purchaser could acMjnire no rights to the goods, because as 
between Lindsay and Blenkam there was no contract (cf, 
Phillips V. Brooks, ante p. 22). 

By §24 of the Sale of Goods Act, 1893, if goods 
ol)tained by fraud, not amounting to larceny*, are 
sold in market overt, the property in the goods does 
not revest in the original owner by virtue only of 
the conviction of the person who fraudulently 

• Lanseny is theft. ».e.. the fraudulent deprival by one Mnw of tho 
loodi of another without hu oonaent. II one pewon is induoed to part 
with faia goods upon the false Tepresenfcation of another, they are said to 
have h&in obtained by "Larceny by a trick." 



28 


UBBGAKmB LiuW 


[Oh*|>. I 


obtadned ihem ; but if the goods have been stolen, 
and the thief has been prosecuted to conviction, 
the pr(qierty in the goods does revest in the original 
o^rn^. 

As a general role, a person seeking to recover 
damages for fraudulent misrepresentation must prove 
five point s : — 

(1) That there was a mis-statement of fact. 

(2) That it was wUfully made. 

(3) That there was an intention to deceive. 

(4) That he was deceived. 

(6) That he suffered damage. 

Where, however, on action is brought to recover 
damages for mis-statements in the prospectus of a 
company, the plaintiff is not required to prove wilful 
mis-statement with intent to deceive; he has only 
to prove that there was a mis-statement of fact in 
a prospectus issued to the public generally, or to 
himself as an individual ; that he was misled by this, 
and that having acted upon it, he suffered damage. 
As regards the other points, the onus of proof is 
thrown upon the defendants, and it is not sufficient 
for them to prove that they did not know the 
statement to be false, or that there was no intentitm 
to deceive ; they will be liable unless they can show 
that they believed the statement to be true, and that 
they had good reason for so beUeving (Companies Act, 
1948, § 43). 

Li one case no action can be brought for 
misrepresentation, even if fraudulent, unless it be 
in writing signed by the party to be charged ; this 
is in the ease of a statement as to the character, 
conduct, credit, ability, trade, or dealings of any 
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pereon, made npith the intent or purpose of en a hl jug 
such person to get credit, money, or goods (Statute 
of Frauds Amendment Act, 1828, § 6). Here the signa- 
ture of an agent is not sufficient, and therefore no 
action ‘vrill lie against a bank for a mis-statement as 
to the credit of a customer signed by the man age^ 
(Hirst V. West Riding Vnim Bank (1901), 2 K.B. 660). 

Tt has been decided that if a banker’s reference is 
fraudulent, the manager alone who gives such reference 
is responsible, and not the bank, because it is outside 
the scope of a bank manager’s authority to give a 
fraudulent reference. 

It has also been decided that the bank manager, 
when relaying to such an inquiry, is under no liability 
to make any inqxiiiies beyond those disclosed in his 
books and the documents aiid information in his 
possession. He is under no obligation to seek for 
information outside before replying. 

It is somewhat doubtful whether a banker would 
bo liable should the manager, in replying to the enquiry, 
act negligently but without fraud. In Batts Coonihe 
Quarry Go. v. Barclays Bank ((1931), 48 T.L.R. 4), 
the Court hold that there was in fact no negligence in 
the particular case and was not therefore called upon 
to decide whether the bank would have been liable 
had negligence on the part of the manager been proved. 
In the course of his judgment, Avory, J., said that in 
his opinion there was no evidence establishing any 
duty on the part of the defendant bank towards the 
plaintiffs. He thought that the authorities showed 
that in such a case the only duly, if any, was a duty 
not to be negligent. The introduction of the words 
“if any” indicates that the learned judge was not 
prepared to admit that there was a definite duty on 
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the part of the bank poBsibly by reason of the fact 
that there was no contractual relationship between 
the customer of the inquiring bank and the bank who 
gave the reference. 

(e) Duress and Undue Influence. 

Duress and undue influence render a c<nitract 
voidable at the option of the party injured. 

(1) Duress consists in actual or threatened 
violence, or imprisonment, against the con* 
tracting party, his wife, parent, or child. 
It must be inflicted or threatened by the 
other party to the contract, or else by one 
acting with his knowledge and for his advantage. 

(2) Undue influence is moral pressure. It will 
not be presumed unless certain relations, 
parental or confidential, exist between the 
parties ; but, if these exist, then the Court 
will presume such influence, unless it can 
be shown that the donor or promisor has 
been placed in such a condition as would 
have enabled him to form an entirely free 
and unfettered judgment, independent alto- 
gether of any sort of control (AUcard v. 
SMnner (1887), 36 Ch. D. 146, C.A.). 

The effect of undue influence will be most often 
seen in voluntary promises, but it may also apply where 
there is valuable consideration. If A., standing in a 
fiduciary relatonship to B., makes an advantageous 
bargain with B., it is not enough that he should secure 
independent advice for B. ; he must tell B. evoything 
he knows which would be likely to affect the 
judgment of B. and his advisers (Tate v. Williamson 
(1836), 2 Ch. 55; Wright v. Carter (1003), 1 Ch. 
(C.A.) 27). 
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16.— Form or Consideration. 

' Either form ot consideration is necessary in a valid 
contract as evidence of the intenticm of the parties. 

(a) Form. 

By ** form ’’ is meant some solemnity attaching to 
the expression of agreement, as in the execution of a 
deed. It is sometimes stated that a deed imports 
consideration ; by this is meant that the form ^one 
is sufficient of itself to give effect to the contract. 
The characteristics of a deed are : — 

(1) Estoppel operates. 

Estoppel is a rule of evidence by which, if a man has by 
words or conduct induced others to believe in the 
existence of a certain state of facts, knowing that they 
might or would act on such belief, he is prevented 
from denying the existence of such state of facts. It 
is of three kinds, ».e. : 

Estoppel by record, indisputable against all parties. 
Estoppel by deed, indisputable against the parties 
to the deed. 

Estoppel tn pats, raised by conduct, words, or 
writing not under seal, e.g., holding out in 
partnership. 

(2) It merges into itself any simple contract dealing 
with the same matter. 

(3) Any right of action is barred at the expiration 
of twelve years, instead of in six years as is 
the case with a simple contract ; but a right of 
action to recover rent or mortgage interest, 
even though payable under a deed, is barred 
after 6 years (Limitation Act, 1939). 

(4) It bequibes no consideration to support 

IT. 

As regards the last rule, the absence of consideration 
cannot be pleaded as a defence owing to the fact that 



32 


MXBOAKTILB LAW 


(autp. 1 


the execution of a document under seal is looked upon 
as a solemn act whereby the parties are precluded 
from denying what they have stated in the instrument ; 
t.e., the doctrine of estoppel operates against them. It 
must not be inferred that consideration is absent in 
the case of all contracts entered into by deed ; far 
from it. Tliis form is adopted to prevent denial of 
other matters dealt with therein, e.g., it is essential 
that a vendor of an interest in land should not be able 
to deny his title ; but when there is no consideration 
int^dod, as in the case of a gratuitous promise, a 
deed must be executed to render performance possible 
against the promisor. Nevertheless, the Courts, in 
pursuance of the equitable doctrines practised by the 
former Court of Chancciy, will refuse the remedy of 
specific performance in lerpect of a gratuitous promise 
even though under seal. 

It was at one time thought that a deed did not 
requiie to be signed, but this doubt has been removed 
by the Law of Property Act, 1925, § 73, which makes 
signature essential. 

A “ bond ” is a promise under seal to pay a sum of 
money as a penalty for the non-performance of some 
condition wliich is the real object of the bond. At 
Common Law the entire sum named as a penalty 
was held to be ]>ayable on breach of the condition, 
but at Equity no more could be ivoovored than the 
amount of the damage actually sustained by breach 
of the condition, and this is aU that can now be 
recovered (8 and 9 William III, c. 11 ; 4 and 6 
Anne, c. 16 ; 23 and 24 Viet., c. 126, § 25). '' 

An “ BSCBOW is a deed ddivered subject to a con- 
iUim : as socm as the crniditioii is fulfilled it becomes 
operative, and acquires the character of a deed. Thus 
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if a ma n , being in financial difficnltieg, agrees to a 
Deed of Inspeotorabip, and for tke seoniity of the 
creditors executes a Deed of Assignment of his property^ 
and the Deed of Assignment is to a third 

party ^sith a condition that it is onfy to come into 
operation if i^e Deed of Inspectorship is not complied 
'With by him, such Deed of Assignment is an escrow 
until default is made under the Deed of Inspectorahip. 

An “ INDENTTTKB ” was at one time a deed 'with 'the 
edges of the paper or parchment indented, whereas 
a “ BEBD foIjL ” had the edges cut straight. In the 
former case, 'there being two parties, the two copies of 
the deed were 'written on the same parchment, and then 
divided 'with an indented cutting, so that 'the two 
documents could be subsequently fitted in'to one 
another. There is now no such distinction, but an 
indenture is executed by two or more parties, and 
there ore two or more copies ; whereas a deed poll 
is a unilateral deed, such as a Deed of Gift, executed 
by one party only. 


(b) Consideration. 

All simple contracts require cansideration to 
support 'them. (Ex nvdo pacto non oriPur ctdio.) By 
consideration the law means valuable* oonbidbela- 
TioE, which must consist of something capable of 
being estimated in money. In Gwrrie v. Misa ((1876), 
10 Ex, 162), valuable consideratirai was defined 
as “ SOUE BIGHT, IMTBBBST, PROFIT, OR BENEFIT 
AOORUINa TO ONE PARTY, OB SOME FOBBBABANOB, 
DETBIlQIiNT, LOSS, OB RESPONSIBILITY GIYBN, 
SUFFERED, OR UNDERTAKEN BY THE OTHBB.” 

* ValosUa, in lltii laius, doM not mMtn of ooaiiidMaUo TnliH, bat »U« 
to bo TOlnad. _ 



34 


MSBOAirTILB LAW. 


[Chftp. t 


Consideration is necessary to the validity of eveiy 
promise not imder seal ^Dus rule was not definitely 
settled till 1778. In the case of PiUans v. Van Mierop 
((1765), 3 Burr. 1663), it seems as if consideration was 
looked upcm as being only one of the modes for supply- 
ing evidence of intention ; and, therefore, that if 
uhder any Statute the contract was required to be 
in writing, and the writing was produced, then con- 
sideration was not necessary ; but in Bann v. Hughes 
((1778), 7 T.E. 350), the matter came before the House 
of Lords, and it was decided that wheie “ contracts 
arb merely written and not specialties, they are parol, 
and a consideration must be proved.” 

But where there is a promise of a gratuitous service, 
it will involve the use of oi'diuary care and skill in 
performance by the promisor ; though it is not 
enforceable as a promise. Thus, where A. employs 
B. to render services for him gratuitously, the promise 
to render the service being gratuitous could not be 
enforced ; but whra the employment is entered upon, 
B. will be liable, in tort, for any damage arising from 
the failure to use ordinary care or skill. 

In WilHium t. Coverdale ((1793), 1 Esp. 76) A. asked B. 
to insiira hia house agaiiut fire. B. did so, but so carelessly 
that A. oould not recover upon the policy when the house was 
burnt. B. was held liable in damages to A., though if he had 
not acted at all, A. would have hed no remedy against him. 

Bills of exchange may be enforced in some cases, 
even thou^ the acceptor has received no considera- 
tion for his promise, and though the holder has given 
nothing for the bdl. A. draws a bill upon B. payable, 
to himself or order. B. accepts it, receiving no value. 
A. indorses it to E. for value, and E. indorses it to 
D. without consideration. Following the case of 
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MUneB ▼. Dawson ((I860), 6 Exoh. 960), it ai^ean 
that D., who has given nothing, may sue B., who haa 
tmoeived nothing. (See also Bills of TCvchaTig i» Act, 
1882, § 27 (2).) This does not mean that in the case 
ol bifla of exchange, consideration is unnecessary, but 
in view of the circumstances in which the use of hill« 
was developed among the mercantile community, 
the cansideration for which the bill was given ne^ 
not appear on the face of it. It is presumed to exist, 
and its absence can be pleaded as a defence by a party 
who should have, but has not received it, as agcunst the 
party who should have given it, s.g., as between the 
acceptor and the drawer of an acconunodatiou bdl, 

So long as the consideration is of value it is not 
necessary that it should be adequate ; this is a matter 
for the parties themselves when entering into the 
contract. Everyone is free to make whatever bargain 
he pleases and, unless there is some attendant factor 
which would enable rescission to be obtained, the 
Ck)urts will not interfere. If fraud be alleged, however, 
or if the contract is in restraint of t/rade, the Courts 
will consider the adequacy of the consideration, in 
the event of litigation on the contract. 

In Haigh v. Brooks ((1839), 10 A. & E. 309), the 
consideration was the surrender of a certain docu- 
ment which turned out to be worthless ; yet the 
contract was held to be binding, for the consideration 
consisted of parting with something which might 
have been retained, and which the other party wished 
to obtain. 

The consideration must be of some valve in the 
sight of the law. This excludes consideration which 
consists only of natural love and affection, or which 
rests upon a moral as distinct from a legsl obligation 
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{Beamwnt v. .Reeve (1846),8 Q.B. 483). The proiDiisor 
would be actuated in sucb instances by some mo^ve 
which induced him to make the promise rather than 
the receipt of some benefit. Some writers have 
applied the term “ good consideration ’’ to such 
oases, but it is suggested that this expression is far 
from satisfactory as tending to lead to confusion with 
** valuable consideration ” which alone would be 
recognised as supporting a contract. 

No stranger to the consideration can take 
advantage of a contract, though made for his benefit ; 
the consideration must move from the promisee. 
If A. makes a promise to B., the consideration for 
which is a benefit to be conferred on C. by B., this 
cannot confer a right of action on C. ; only A. could 
sue if B. failed to perform his undertaking. 

Thus in Tweddle v. AtMUaon ((1861), IB. AS. 393) the 
respeotiTe fathen of a husband and vife each agreed to pay 
a certain sum of mcmey to the husband, and they made it a 
term of the contract that the husband should hare the right 
to sue for the money. In an action by the husband, it was held 
that he was not entitled to recorer as he was a stranger to the 
contract. 

This follows from the general rule that only those 
between whom there is privity of contract can incur 
liability, or acquire rights under the contract (Price 
V. Easton (1833), 4 B. ft Ad. 433). 

Thrae is an apparent exception to this rule where a 
promise amounts to the creation of a trust which will 
be miforced by the Courts at the instance of the bene- 
ficiaries. Althou^ they are not parties to the 
contraot, they are deemed to have an “equitable” 
interest therein. 

The ccmsideration must be of ascertainable value, 
and must not be physically or legally impossible. 
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If the oonsideration be forbearaace to exercise a xi|^t 
of aotaoQ, it is sQUetimes difficult to determine whether 
or not it is real. H a right erf action exists, forbearance 
toexooise it has been held to be s uffic ient n ninirid»ya,*i nn 
for an assigument of documents of title to goods (Leask 
V. Scott (1877), 2 Q.B.D. 376). The compTomise of a 
suit is based upon the same consideratiem. A 
may not have a cause of action, but may tHulr he has 
one, and be determined to enforce it. If he waives 
the right of action, which he really thinks he poBSesseSi 
it is consideration for a compromise. 

If a man is already leoally round to do that 

WHICH HE PROMISES TO DO, THEN HIS DOING IT IS NO 
CONSIDERATION. 

V. owed a company £208, He alleged that the oompany^ 
through its Bolioitor, had verbally agreed with him that if he 
paid that sum into a bank at Eastbourne by a certain date, a 
bankruptcy notice which had l^ffN^ssued would not be served. 
The money was duly deposited and the solicitors notified of 
the fact. Norwithstanding this, the bankruptcy notice was 
served on V. in the presence of two of his business assooiates, 

In an action by V. for damans for breach of the agteemenb, 
the Court of First Instance decided in his favour, but on appeal, 
the Court of Appeal took the view that as V was under obli- 
gation to pay the £208 in any event, the agreement was nfudum 
pacHm^ no action for broach could be founded ( Vanbergem 
}KSt, Bdmunda ProperHea, Ltd. (1933), 2 K.B. 223-^.A.) 

J3ie payment of a smaller sum, in satisfaction of 
a larger, is not a good discharge of a debt, for it is 
doing no more than a man is already legally bound 
to do; nor is it consideration for a promise by the 
other party to forgive the balance of the debt. There 
must be something in the new contract which did 
not exist in the old in order to support the promise* 
Should A., owing B. £50, give him £46 in cash, and 
take a receipt in full, there is nothing to prevent 
B. suing him for the balance, in spite of the receipt ; 
it is a question of fact whether he has received the 



lUBBOAirnLB tAW 


[Gkap. I 


whole aonuunt due or not. A recent decision {Oenirai 
London Property Trust, y. Hight/rees House, Ltd, 

176 L.T.B . 332) laid down that in certain drcumstaaceB 
the payment of a lesser sum can be ajood dischar ge _Q f 
an obl igation to pay a greab^ sp^, But it is thought 
that this decision is contrary to authority and cannot 
be supported. 

If B.,by agreement, took A. ’s acceptance on a bill of 
exchange for £45, and gave him a receipt in full, then, 
the bill being duly honoured, B. could not sue for the 
balance, for the bill is a negotiable instrument, and the 
fresh consideration consists in the new right of action 
on the instrument (Foakes v. Beer (1884), 9 A,C. 605). 
It is true that, in the case of Cmnber v. Wane ((1718), 

1 Sm. L.r. 325), the giving of a promissory note for £5 
was held no satisfaction of a debt of £15 : but at the 
date of that decision a promissory note was not 
deemed to be a negotiable instrument. 

Whilst a cheque is a negotiable instiument and its 
receipt by a crc<litor would confer, if and when 
necessary, an additional right of action, it may be 
open to doubt whether the giving of a cheque for a 
sum smaller than that due, would be regarded as being 
in full satisfaction, since at the present day cheques 
form the customary mode of payment and the 
additional right mentioned would in any event reside 
in the recipient (but see Day v. McLea, infra). 

If, however, a cheque for a smaller sum is given to 
the creditor by a third party, the creditor may only 
keep it on tihe terms on which it was sent and therefore, 
if such terms were that it was in full settlement, the 
debtor will be I'eleased if the cheque is accepted and 
honoaied {Hinuhand Punamchand r. TempU (1911), 

2 K.B. 330— C.A.). 
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In the case of an arrangement with creditors, 
the consideration to each creditor for his promise 
to accept the composition is the promise of the other 
creditors to assent thereto and be bound by the scheme 
{Good V- Cheesenian (1831), 2 B. & Ad. 328). 

The consideration must be legal, must not be of 
an immoral nature, nor contrary to public policy, 
the maxim being ex turpi causa non oritur tiotio (on 
action does not arise from a base cause). This is more 
fully dealt with under the head of the legality of the 
object. (See § 8,) 

A past considoratiou will not support a subsequent 
promise unlcNs the two factors are so inter] (K^ked that 
the promise subsequently given is the direct con- 
sequence of the act done or service rendered, which 
must have been at the request of the promisor. 

Thus in LampUigh v. Braikivaii ((1616), Hobart, 106), as 
will be noted, a somewhat old case, B. committed a miuder 
and asked L. to use his influence to secure a pardon. This 
necessitated expense on L’s. part, and B. sometime after the 
pardon hod been secured promised to pay him £100, which 
promise B. did not fulfil. L. was able to claim payment 
sinco B. had requested him to perform the service he had 
rendered, which could therefore not be regarded as a purely vol- 
untary act on L/s part. If L. had offered to attempt to secure 
the pardon, the decision would doubtless have been different. 

Another important case on this point is Wilkinson v. 
Oliviera ((1835), 1 Bing. N.C. 490), in which the plaintiff, 
at the defendant’s request, gave him a letter for the purpose 
of legal proceedings, and the defendant thereby obtained a 
large sum of money. ^Subsequently ho promised the plaintiff 
£1,000, which the plaintiff was able to recover. The defend- 
ant’s request for the letter was, in fact, an offer that, if the 
plaintiff would give it to him he would pfty a sum to be 
afterwards fixed. 

From this it seems that where a request is made 
which ifl substantially an offer of a promise upon 
terms to be afterwards determined, and services 
are given in pursuance of such request, a promise 
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to pfty what the service is w(xrth may be inferrefl, 
and any subsequent promise amounts to fizmg the 
worth of the service. 

Again, a person is held capable of reviving by 
subsequent promise an agreement by which he has 
benefited, although, for some reason or other, the 
agreement may be no longer enforceable. An instance 
of this is the revival of a debt barred by the Statute 
of Limitations, by means of a subsequent promise 
in writing to pay it. 

Strictly, this is not, however, an exception to the 
general doctrine of past consideration, since an action 
to recover the debt is based on the original contract 
and not on the subsequent acknowledgment. It is 
true the acknowledgment enables an action for en- 
forcement (which had lapsed) to be brought, but 
such acknowledgment is really given without con- 
sideration at all. 

(c) Gtmtracts which must be in writing. 

Certain simple contracts cannot be enforced, unless 
they are in writing ; but in some instances this writing 
is not, in itself, vital to the contract, but is merdy 
evidence of its existence. Such are contracts within 
the Statute of Frauds, and the Sale of Goods Act. 

Other contracts have no validity at all unless they 
are in writing. These are — 

Bills of exchange and promissory notes (BUls of 
Exchange Act, 1882, §§ 3, 83). 

Assignments of copyrights (Copyright Act, 1911, §5). 

(kmtracts of marine insurance (Marine Insurance 
Act, 1906, § 22). 

The acceptance or transfer of shares in a company 
(Cmnpanies Act, 1948, § 73, Table A, § 22). 
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The acknowledgement of a debt baned by the 
Statute of LimitationB (limitation Act, 1939), 
although this is not strictly a contract. It is 
rather a means of enforcing a remedy under an 
existing contract. 

(d) Contracts which must be entered into by Deed. 

The following contracts are not binding unless 
made by deed : — 

A gratuitous promise {Shubriek v. Sethnondf 
3 Burr. 1639 ; Bonn v. Hvghes (1778), 7 T.B. 
350). 

Contracts made by a corporation {Mayor of 
LudUno y. Charlton (1840), 6 M. ft W. 815), 
with the exception of those of daily necessary 
occurrence {Ni^olsonv. Bradfield Union (1866) 

1 Q.B. 620). 

A transfer of shares in companies under the Com* 
panics Clauses Act, 1845 (§ 14). 

A transfer of a British ship or any share therein 
(Merchant Shipping Act, 1894, § 24). 

A conditional bill of sale (Bills of Sale Act, 1882, 
§ 9). {See Chap. X, § 3, as to bills of sale.) 

A legal mortgage of an interest in land. 

A lease of lands, tenements, or heieditaments for 
more than three yeais (Statute of Fjauds, 
§§1 and 2; Real Piopeity Amcjiflment Act, 
1845, § 3). 

A limited company under tlie Companies Act, 
1948, although actually a corporation, may make 
contracts in the same manner as ortlinary persons ; 
t.e., such companies are only bound to signify assent 
under seal where the contract is of such a nature as 
to require sealing and delivery, and in any other case 
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the signatuxc or verbal agreement may be given by 
any person acting imder the authcnity of the company 
(Companies Act, 1948, § 32). 

(e) Contracts under $ 4 of the Statute of Frauds. 

(1) The Memorandum. 

By § 4 of the Statute of Frauds, 1677 (29 Car. II, 
cap. 3), no action can be brought on the following 
matters unless the agreement, or some memorandum 
or note thereof, he in wiiting, and signed by the party 
to be charged, or some other person lawfully authorised 
by him; — 

(1) A promise of an executor to answer damages 
out of his own estate ; 

(2) A promise to answer for the debt, default, 
or miscarriage of another ; 

(3) Any agreement in consideration of marriage : 

(4) Any contract for the sale of lands, tenements, 
or hereditaments, or any interest in them 
(this clause is repealed by the Law of Property 
Act, 1925, and reenacted in an amended 
form in § 40 of that Act) ; 

(5) Any agreement not to be performed in one 
year. 

Non-compliance with the provisions of the Statute 
does not invalidate the contract, but no action can be 
brought until the omission is made good. The note in 
writing may be made at any time between the fOTma- 
tion of the contract and the commencement of an 
action, but not after the action has commenced. 

The rule requiring writing is a rule of evidence, and 
it will therefore prevail in any action brought in the 



IQ OOHtEUlOIB 43 

Bn^h Oouits, even if the proper law of the oontraot 
is foreign (Lemwo v. Broum (1852), 12 C.B. 601). 

The memorandum must oontain the names of the 
parties, and the subject-matter of the contract 
{Champion v. Plummer (1805), 1 N.B. 262). Where 
one of the parties is described merely, parol evidence 
will be allowed for the identification of the speoifio 
person indicated (Sale v. Lambert (1874), 18 Eq. 1). 
The memorandum may consist of various documents, 
so long as they are coimected. Where documents 
refer to other documents, they may be connected by 
parol evidence (Cave v. Hastings (1^1), 7 Q.B.D. 125). 
All the terms of the contract must, however, appear 
in the writing ; and parol evidence cannot be admitted 
of terms not appearing in the writing (Oreaves v. Ashlin 
(1813), 3 Camp. 426). 

In Buxton v. Rust ((1872), 7 £xch. 1 and 279), 
one of the parties to a contract, who had not signed 
it, acknowledged it in a letter, which supplied his 
signature and contained at the same time an aimounce- 
ment of his intention to repudiate the contract. He 
thus supplied the statutory evidence, and as tho 
contract had already been made, his repudiation was 
useless. 

In Pearce v. Gardner ((1897), 1 Q.B. 688), it was 
decided that an envelope and the letter enclosed in 
it are so connected together that they may bo taken 
as one document for the purpose of supplying a memo- 
randum or note. The omission of the plaintiff s 
name in a letter written and signed by the defendant 
was, therefore, not fatal, such omission being made 
good by the name on the envelope. 

The consideration must appear in the writing 
as well as the terms of the promise (Wain v. WarUers 
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(1804), 6 East 10). There is one exception to this role, 
established by § 3 of the Meroaaitile Law Amendment 
Act, 1856, in the case of a promise to answer for the 
debt, default, or miscamage of another. 

The memorandum must be signed by the party 
to be charged, or his agent. It is not necessary to 
have the signature of both parties to make the con- 
tract enforceable {Beuss v. Picksley (1866), 1 Ex. 342). 
The signature need not be written in ink ; it may be 
in pencil, or may be printed or stamped, or it may 
consist of a mark ; but the intention of the person 
giving it must be to regard it as a signature recognis- 
ing the whole contract {Baker v. Dening (1838), 
8 A. & E. 94). 

The signature must be so placed upon the docu- 
ment that it governs the whole of it ; but it need not 
necessarily be placed at the end of it (Coton v. CaUm 
(1867), 2 H.L. 127). 

An auctioneer, before sale, is an agent for the 
vendor only ; but upon completion of the sale — i.e., 
lifter the fall of the hammer — he becomes agent for 
the purchaser, and can sign any document necessary 
to satisfy the statute. His authority to do so cannot 
be revoked after the hammer has fallen ( Van Praagh 
V. Everidge (1902), 2 Ch. 266). 

The absence of a written memorandum will not 
bo fatal to tlie enforcement of the contract, if the 
contract be of such a nature that the Court could 
have decreed specific performance if it had been in 
writing, and there has been a part performance, 
imder the contract, and with a view to it, by one 
party to the knowledge, and with the consent of, the 
other. 
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Thitt (Mcliimiu V. Coolie (1887), 35 Ch. D. 897), A. rad B. 
verbally agreed for the pnnhaaeof aplotaf]radbyA.fn»B. 
B. waa to build a house on the laud to oertain speoifi- 
oa^ODB. ^e house was duly built; and A., while it waa 
building, inspected it on ▼aiioua oocaBiona, rad made 
suggestions which were carried out by B. A. finally 
refused to carry out his contract, and pleaded that it was a 
contract referring to an interest in land, and that there waa 
no written memorandum referring to the contract. It was 
held that this was a case where the Court could have decreed 
specific performance, and that there had been part perform- 
ance by B. to the knowledge and with the consent of A., and 
that therefore the contract could be enforced. 

(2) Nature of the Contracts. 

It is essential to understand dearly the nature of 
the contracts referred to by § 4 of the Statute of frauds, 
since it is the special character of such contraots which 
renders the written memorandum necessary. The 
promise of an executor to answer damages out of his 
own estate does not call for any comment, nor does the 
contract concerning lands, tenements, hereditaments, 
or any interest therein ; but as regards the promise 
to answer for the debt, default, or miscarriage of 
another, it is only important that the contract should 
be in writing if it is a guarantee — an indemnity need 
not be BO evidenced {see Chap. V, § 3). 

Thus iu Bostoii v. Boston ((1904), 1 K.B, 124 C.A.) s. 
wife asked her husband to purchase a certain bouse, pro- 
mising to pay for it out of her separate estate. The husband 
entered into a contract to purchase, but the wife refused to 
find the money, and when sued by the husband, pleaded 
the statute. It was held that this was a promise of indemuity 
by the wife, in consideration of the husband incurring 
liability at hot req^uest, and that the statute did not apply. 

All agreement in consideration of marriage does 
not refer to a mere promise to marry ; but to such 
contracts as marriage settlements. Also the m^e 
fact that an ngreement is something to do with a 
Contemplated marriage is not sufficimit to bring it 
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171111111 the statute. It must be a ccmtract in lespeot 
of which maniage ferms the consideratioii to the 
pfronusor. 

Althou^ the statute applies if the contraot is 
not to be completed within erne year, it does not apply 
to a contract which may be carried out within that 
period, unless it is clear from the terms of the contract 
that it is intended to delay the performance beyond 
one year {Pekr v. Comj/ton (1693), 1 Sm. IkC. (11th 
Ed.) 316). Even if the contract is to be performed 
within the year by only one party, it is uimecessaiy 
that the contract should be evidenced by writing 
{Cherry v. Hemming (1840), 4 Ex. Ch. 631). 

If a contract for services for one year is entered 
into, the period of service to commence on the day 
following that on which the contract is made, it is 
capable of being enforced without a memorandum, 
since the term of service expires on the same day 
of the following year as that upon which the agree- 
ment was made v. Qold Coast Explorers 

(1903), 1 K.B. 285). It is otherwise where the contract 
is entered into on a Saturday, to commence the 
following Monday {Cayme v. AUan, Jones Jo Co. 
(1919), 35 T.L.B. 453 D). Even thou^ the contract 
of service is unenforceable through absence of the 
necessary memorandum, a person suing for work and 
labour done can recover to that extent on the implied 
promise to pay a reasonable remuneration {Scott v. 
Pattison (1923), T.L.B. 557), but he would not be 
able to recover damages for the breach. 

In Reeve ▼. JenniiigB ((1910), 2 K.B. 622) a serviuit was 
bound by a written agreement to assist a dairyman, npcm 
terms which included a restraint of trade within a four-mile 
radius for three yean after leaving the dairyman's service. 
The servant was discharged, and subsequently re-engaged 
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▼erballj upm the same terns. When, eTentually, tha 
SOTSnt did leaTO, four yean after the first dinnhatw . he 
started bosmeas inmediately on his own aoooant within the 

piwonbed area. As the second agreement was not in wiitinc, 

and the oontraot was not intended to be performed witidi^ 
year, it was nnenforoeable, and the servant could not be 
restrained from so carrying on business. 


(I) Contracts under § 4 of the Sale of Goods Act, 1893, 

By § 4 of the Sale of Goods Act, 1893, it is enacted 
that no contract for the sale of goods of the value of 
£10, or upwards, shall be enforceable by action unless, 
inter alia, some note or memorandum in writing of 
the contract be made and signed by the party to be 
charged, or his agent in that behalf. This section 
applies not only to actual contracts of sale, but also to 
agreements to sell (see Chap. TII, § 1 (d)). 

As regards the form of the memorandum, when the 
same is necessary, the rules applicable to § 4 of the 
Statute of Frauds apply. The consideration need 
not in this case appear in writing unless the price 
is fixed by the parties. The section does not apply 
to choses in action of any kind, and therefore shares 
in companies are outside it. 


(g) Gontracts under § 6 of the Moneylenden Act, 1927. 

No contract for the repayment of money borrowed 
from a moneylendOT* or interest thereon, and no 
security given in respect thereof, is enforceable imless 
a note or memorandum in writing thereof is made and 
signed personally by the borrower, and a copy thereof 
must be delivered to or sent to the borrower within 
eeven days of the making of the contract. If it is 
proved that the note or memorandum was not signed 
by the borrower before the money was lent or the 

^For a definitioii of a nnmeylender, 9U page 66. 
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security was given, the contract cannot be enforced. 
Such note or Memorandum must contain all the terms 
of the contract, and in particular — 

(1) The date on which the loan was made. (If an 
incorrect date is inserted the contract is un- 
enforceable even though no one is deceived, 
and a siuety would be discharged from his 
liability {ChukM lAd. v. Askmth (1929), 167 
L.T. 376).) 

(2) The amount of the principal ; and 

(3) Either the rate per cent, per anmim of interest 
charged, or the rate per cent, per annum 
represented by the interest charged as calcu- 
lated in accordance with the provisions of the 
First Schedule of the Act (§ 6). 

If a contract is imenforeeable through failure to 
comply with these provisions, a borrower is entitled 
to delivery up of securities without having to repay 
the money owing {Cohen v. Lister, J., Ltd. (1939), 
1 E.B. 504). 

§ 7. — Capacity to Contract. 

Certain parties are by law incapable, wholly or 
in part, of binding themselves by a promise, or 
enforcing a promise made to them. 

(a) Political or Professional Status. 

(1) AUen Enemies. 

The test of a person beiug an alien enemy is not his 
nationality, but the place in which he resides or carries 
on business, and that a person voluntarily resident, or 
who is carrying on business in an enemy’s country 
{Porter v. Frendenberg (1915), 1 E.B. 857) or in enemy- 
occupied territory (v/o SovracM v. Odtr. Van Udena 
Scheepvaart en Agentfuur Maatachappij (1943), A.G. 
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203), is an alien enemy, provided that the contract is 
of a kind calculated to assist the enemy {Boiseeoain v. 
WeU (1948), 1 All E.B. 893). 

Subject to the exception hereafter noted, contracts 
made vdth an alien enemy are suspended during the 
continuance of hostilities. The rights under them 
are not annulled, but revive and can be enforced upon 
the conclusion of peace. This rule of law is subject 
to the exception that if the continuance of the cemtract 
is contrary to public policy, the contract is dissolved 
in toto — an exception so important that the majority 
of cases which arise fall within the ambit of the ex* 
ception rather than within that of the rule itself. 

The question was judicially considered in a number 
of important cases during the Great War, and the 
principle was evolved that if the conthiuanoe (rf the 
contract involved intercourse with or assistance to 
the enemy, or was detrimental to the interests of this 
country, the contract was dissolved. 

Thus in Zinc Corporation v. Hirsch ((1916), 1 JC.B. 541 
C.A.) the plaintiff company had agreed to sell to the defen- 
dants, who vore alien eiiemioH, the wholr‘ of the plaintiff's 
production of zinc concentrates at their mine in Australia, 
for a period of ten years from 1910, and the plaintiffs had 
further agreed not to sell their produc>> to any other penons 
during this penod. It was held that whether or not tihe con- 
tinuaucp of the contract involved intercourse with the enemy, 
the eSect of the contract was to prevent the plaintiffs from 
using their robouroes for the benefit of this country, and 
therefore the contract was dissolved. 

Likewise in Ertd Biekr v. Bio Tinto ((1918), 
A.C. 260), a contract entered into by an fhi^h 
company b^ore the War to sell Im-ge quantities 
of copper ore to German companies was declared to 
be dissolved by the outbreak of war, in spite of a clause 
in the contract suspending its operation during the 
continuance of hostilities. 
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On the other hand, in Tingley v. MuUar ((1917), 
2 Gh. 144 O.A.) it was held that an irrevocable power 
of attorney to sell land was not avoided by the donor 
of the power subsequently becoming an alien enemy, 
and therefore a person who had agreed to buy the 
land was not absolved from his contract. 

Duriog hostilities contracts cannot be entered 
into with alien enemies without a licence from the 
CVown {The Hoop (1799), 1 C. Rob. 196). 

(2) Foreign States and Sovereigns, and their Bepre- 
sentatives. 

Foreign States and Sovereigns, and their Repre- 
sentatives are not subject to the jurisdiction of the 
Courts of this country, unless they choose to submit 
themselves to it. They can enforce their contracts, 
but the contracts cannot be enforced against them, 
unless they choose. An instance of this rale is afforded 
by the case of Mighd v. Sultan of Johore ((1894), 1 Q.B., 
G.A. 149), where the defendant, in an action for 
breach of promise, successfully claimed that as an 
independent Sovereign he was not within the juris- 
diction of the Court. 

(3) Convicts. 

A person convicted of treason or felony cannot, 
during the continuance of his conviction, make a 
valid contract, nor enforce those made previous to 
conviction ; though such may be enforced by an 
administrator appointed by the Crown (Felony Act, 
1870, §§ 8-10). 

(4) Barristers and Physicians. 

A barrister cannot sue for fees due to him for 
services rendered in the ordinary course of his pro- 
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fessioo^ duties. Formerly, the Jaw in the case of 
physicianB was much the same, but under the Modicd 
Aat at 1886 physicians can sue, subject to the tight 
of any College of Physicians to forbid its own members 

to do BO. 


(b) Infancy* 

Contracts with an infant may be classified as (1) 
continuous, and (2) non-oontinuous. 


(1) ContiMums Contracts. 

Such contracts would include relationships arising 
out of — 

(a) membership of a limited company ; 

(b) membership of a firm; 

(c) marriage settlements ; 

(d) tenancy agreements ; 

and an infant remains liable thereon unlcos he C2f})ressly 
repudiates the contract during infancy or upon 
attaining his majority. In the latter case, repudiation 
must take place within a reasonable time, and he will 
be deemed to have affirmed the contract if ho does 
any act in relation thereto after coming of age ; re- 
scission is not then possible. 

There is nothing illegal in an infant holding shares 
in a company (Lvtnsden’s Case (1868), 4 Ch. 31), but 
on allotment or transfer should not be effected 
especially where the shares are not fully paid up, 
since the infant can repudiate his membership either 
during his minority or within a reasonable time after 
arriving at full age. Although the contract can be 
rescinded, the money paid to the company by the 
infant cannot be recovered unless there has been a total 
ftilure of consideration, i.e., the shores were valueless 
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during the time that they were held. The fact that no 
dividends were paid will not be sufficient proof of 
absence of value {Steinberg v. S&da {Leeds), Ltd. 
(1923), 2 Ch. 462 CU.). 

.An infant may also be a partner and whilst, during 
his minority, he caimot be sued for the firm’s debts, 
he is bound by the partnership accounts as between 
himself and his co-partners. If he repudiates his 
membership upon coming of age, he is only entitled 
to his share of the partnership fund as then 
ascertained. In the absence of rescission, he wiU be 
regarded as a partner in the ordinary way and will 
be liable for debts accruing after attaining his 
majority {Ooode v. Harrison (1821), 5 B. &; Aid. 159). 

Contracts of service and apprenticeship are in a 
somewhat different category for they are enforceable 
against an infant and cannot be repudiated by him 
unless it is shown that it is for his benefit that they 
be discontinued {Bdberts v. Gray (1913), 29 T.L.B. 
149 ; WaJterman v. Fryer (1922), 1 K.B. 499). The 
reason for the distinction is probably that such types 
of contract are commonly entered into with persons 
who ore minors, and ore regarded, in the absence of 
contrary evidence, as being for their benefit. But 
where there are onerous stipulations, e.g., provisions 
involving undue restraint of trade, the Court may 
grant relief in this direction whilst permitting the 
remainder of the contract to stand ( Bromhy v. Smith 
(1909), 2 K.B. 235). 

Whilst at common law a lease granted to an infant 
was voidable at his option. Section 1 (0) of the Law 
of Property Act, 1925, now provides that an infant 
is not capable of acquiring or holding any legal 
interest in land. He can stiU, however, enter into a 
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teoaiu^ agreement, which he would have the power to 
avoid in like manner to other forms of oontinnous 
conttaots, but by analogy to his former obligationB 
with regard to leases, he would be liable for rent 
accrued during his occupation (Blake r. Ooncavnon 
(1870), 4 Jr. Bep. C.L. 320), and similarly for rent 
accrued after he had attained his majority and 
avoided the agreement within a reasonable time there- 
after (Kirton v. EUiolt, Bolle, Abr. 1, 731 K.)* 

Where an infant carries on a trade, he cannot be 
sued on contracts made by him during his minority 
(Cowem V. Nield (1912), 2 K.B. 419) ; and should 
bankruptcy proceedings be taken against him in ignor* 
ance of the fact that he is not of full age, the 
adjudication order must be annulled (Be L.A, and 
B.F.M. (1926), 161 L.T. 109). 

(2) NanrCmiUnumis Contracts. 

In the case of contracts involving isolated trans- 
actions, the infant, at Common Law, was rot bound, 
except in respect of necessaries, unless he expressly 
ratified them on coming of age. 

It is to this class of contracts that the Infants’ 
Relief Act, 1874, applies, wherein it is provided;— 

That all contracts, whether by specialty or by simple 
ooutaact, entered into by infants for the repayment of money 
lent or to be lent, or for goods supphed or to be snpphed 
(other than contracts for necessaries), and all accoimta 
stated with infants shall be ABSOLumLT vom (§ 1) ; and 
That no action shall be brought wherewith to charge any 
person upon any promise made after full age to pay any 
debt contracted during infancy, or upon any ratifioaoon mme 
after full age of any promise or contract made during 
infancy, whether there shall or shall not be any new con- 
sideration for such promise or ratihoation after fuU age 
(§ 2 ). 

It may be said that this Act hod two effects ; it 
made certain contracts of an infant absolutely void, and 
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as legaids nan-continuous contracts previously yoid- 
aUe, it prevented the infant ratifying them after 
coming of age, so as to form ground for an action. It 
did not, however, affect his position as regards con- 
tinuous contracts, which still require to be disclaimed 
(m coming of age if he wishes to escape liability under 
them. 

It is, therefore, now impossible for an infant to 
be bound by a ratification of non- continuous contracts 
made during infancy. Even a judgment cannot 
ratify. In ex parte Kibble ((1875), L.R. 10 Ch. 373), 
where an infant was adjudicated bankrupt after a 
bankruptcy notice issued on a judgment, the Court 
of Appeal in Bankruptcy annulled the judgment, on 
the ground that the contract was void, and incapable 
of being ratified even by a judgment. 

Where a contract with an infant has been wholly or 
partly performed, and he has paid any money in regard 
thereto, he will be precluded from bringing an action 
for the recovery of the amount paid, for according 
to a legal maxim, “ what ought never to have been 
done at all, if it has been done, may be valid ” 
(Valentini v. Canali (1889), 24 Q.B.D. 166).- The 
facts in this case were that an infant had rented a 
house and had purchased certain furniture already 
in it, for which he had partly paid. He entered 
into occupation, but subsequently repudiated the 
contract. It was held that although he was entitled 
to rescind, he could not recover the amount paid for 
the furniture in view of his use and enjoyment of the 
goods during his occupation of the premises. 

This doctrine was emphasised in the oaae of Pearce v. Brain 
( (1929) ,141 L.T. 264) . An infant exchanged a motor-cycle with 
sidecar for a two seater motor oar, bat owing to defects in the 
oar, bronght an action to have the tranaaetion set aside as 
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bd^Tad rader the Infanla* Belief Aet, 1874. The Court 
decide ttat aa the infant had need the car and enjoyed the 
benefit of the contract, the transaction ocrald not be set a<<ide 
and the motor-cycle reetored to him. 

Since an infant is therefore only liable, apart from 
the exceptiwal instances above-mentioned, upon 
contracts for necessaries, it is essential to consider 
what contracts fall within this description. In Peters 
V. Fleming ((1840), 9 L.J. Ex. 81), Parke, B. said ; 

The true rule I take to be this, that all anoh aitioleB aa 
are purely ornamental are not necessary, and are to be 
rejected, because they cannot be requisite for anyone ; and 
for such mattere, therefore, an infant cannot be made re- 
sponsible. But if they are not strictly at this desrriptian, tJinn 
the question arises, whether they wereboughtfor thenecessary 
use of the party in order to svpport hvnuelf properly iti (he 
degree, etate and etation of life in whirh he moved ; if they 
were, for such artioles the infant may be respansible.*’ 

By the Sale of Groods Act, 1893, § 2, the necossariee 
of an infant are defined as such goods as are suitable 
to his condition in life, and to his actual requirements 
at the time of the Side of the goods. Althouglj most 
of the decided cases have relaten to a sale of goofis, 
the term “ necessaries '* is not restricted to such 
iransaetions, but would cover work done or services 
rendered. 

The Court will consider in the first place whether the 
goods or services may be regarded as necessaries in 
any circumstances ; if it decides in the afSrmative, 
the jury will then be called upon to decide whether the 
goods or services constitute necessaries in the parti- 
cular case, for it is the station in life of the infant 
that has to be considered, and what would be 
necessaries in one case, would not be in another. 

The following have been held to be necessaries in 
the respective circumstances ; — 

A rsoiiig bioyole ((%de OytiU Co. ▼. Hargreaves (1898), 

78 L.T. 296). 
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A Bervant’s livery (Hania v.Slaney (1799), 8 T.B. 878). 
Horse ezetoise, when ordered by a doctor {Hart v. Prater 
(1837), 1 Jar. 623). 

Instruotion in a trade (Waiter v. Everari (1891), 2 Q.B. 
369). 

On the other hand, the following were not neoes- 
saiies; — 

A Bilver-gilt goblet {Ryder v. IFom6ioeii (1868), 38 L.J. 
Ex. 8). 

Oigan and tobacco (Bryant v. Ricdutrdaon (1866), L.B. 

3 Ex. 93). (But thie decision might now be the reverse.) 

Flying lessons for a solicitor’s articled clerk (Hamilton v, 
Bennett (1930), 74 R.J. 122). 

(3) The Betting and Loans (Infants) Act, 1892. 
Under this Act, it is a punishable offence to invite 

an infant to borrow money or to enter into betting 
transactions. If an infant has contracted a loan, 
the coniaract is absolutely void and cannot be ratified 
upon the infant attaining his majority so as to give 
the other party a right of recovery, but if a new contract 
is made in consideration of a fresh advance, the right 
of recovery attaches to such advance. 

Should any circular relating to transactions coming 
within the provisions of the Act, be sent to any person 
at any University, College, School, or other place of 
education, presumption of the infancy of such person 
attaches unless the sender proves that he had reason- 
able ground for a contrary belief. 

(4) Torts, 

An infant is always liable for his torts, unless 
tlie tort is in reality a breach of contract (Jennings v. 
Bundall (1799), 8 T.R. 335). If he falsely represarts 
himself to be of full age, and thereby induces others 
to make contracts witii him, he may be compelled, 
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if tJie aotioa b6 brought in tort, to restore any profitB 
BO made, and to compensate the persons deceived 
[Lempnen v. Lan^ (1879), 12 CJh. D. 676 ; ex panU 
Jama (1881), 18 Ch. D. 109; Stikeman v. ZTlawson, 
1 De G. & Sm. 90). If goods are obtained by fraud, 
and they are still in the possession of the infant, they 
may be followed and recovered. But if a contract is 
void under the Infants’ Relief Act, 1874, an infant 
is not estopped from relying on the statute by the 
fact that ho had made a misrepresentation as to his 
age {Levine v. Brovgham (1909), 26 T.L.R. 265, C.A.; 
Leslie v. Shidl (1914), 30 T.L.B. 460), for to allow an 
action to lie against the infant would result in the 
a gg rieved party being able to recover damages which 
were denied to him under the contract. The debts 
of an infant trader are within the Act and are irre- 
coverable, but if it can be shown that in svhstmce 
the plaintiff’s claim is a claim ex delicto {i.e., arising 
out of tort), the action is maintainable (Coioem v. 
Nidd (1912), 2 K.B. 410). 

Bdktt V. Mingay ((1943), K.B. 281). 

An infant borrowed an amplifier and a miorophooe, and 
failed to retnm them on demand, having lent them to a third 
party. There waa no evidence that the contract of loan allowed 
the iTi.fii.n t to part with poeaeBBion of the articles lent. The 
plaintiff claimM damages in tint. 

Hdi : The infant was pro])erly sued in tort, as his action in 
parting with the paaBeasioii of the articles waa outside the 
terms of the ctmtraot. 

<c) Lunatics. 

The contracts of lunatics are voidable, but not 
void. If the other party was unaware-of the insanity 
the contract will hold good- A defendant who 
seeks to avoid a contract on the ground of his insanity 
must plead and prove not merely his incapacity# 
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but also the plaintiff’s knowledge of that fact 
{Imperial Loan Co. y. Stone (1892), 1 Q.B. 699). 

A oontraot is capable of being made or ratified by 
a lunatic during a lucid interval. 

(d) Dmnken Persons. 

If a person is completely intoxicated, so that he is 
incapable of understanding the effect of an a^gree- 
ment, any contract may be avoided provided the other 
person knew of the drunken person’s condition 
{Gore V. Gibson (1845), 13 M. & W. 623). If he does 
not avoid it such contract will remain good {Matthews 
V. Baxter (1873), L.B. 8 Ex. 132). 

(e) Married Women. 

A manied woman can contract exactly as if she 
were a feme sole, so as to bind not only separate estate 
of which she was possessed at the time of contracting, 
but also after-acquired estate. 

Since the passing of the Married Women’s Property 
Act, 1882, it is presumed that contracts entered 
into by a married woman, for the purpose of a separate 
trade or business canied on by her, are made on her 
own behalf and in respect of her separate property ; 
end her husband is not responsible on any such con- 
tract entered into by her, unless it can be proved that 
credit was actually given to him, or that he expressly, 
or by implication, authorised her to pledge his credit. 
Unless the wife can be regarded as the agent of her 
husband, the latter is not liable fur any debts incurred 
by his wife, and this protection has also been extended 
to actions for tort which the wife had committed and 
for which the husband was previously equally 
responsible (Law Reform (Married Women and 
Tortfeasers) Act, 1935, §3). 
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A husband is not responsible for his deceased wife’s 
funeral expenses if she leaves separate estate (£ess v. 
Hvjghe» (1946), 1 K.B. 517). 

Prior to 1936, property could be settled on a married 
woman in trust, without power of aTtUeipation. The 
effect of this was to prevent her in any way bin fling 
or charging such property in advance. If judgmrait 
were recovered against her, such judgment would only 
affect the portion of the estate actually in her handw, 
or income already accrued due and in arrears (Hood 
Barrs v. Heriot (1896), A.C. 174 ; WhUdy v. Edwards 
(1896), Q.B. 48). 

The Law Reform (Married Women and Tortfeasors) 
Act, 1935, has, however, made important amendments 
in this connec'tion. Whilst a restraint on anticipation 
contained in a settlement executed prior to the 
1st January, 1936, or if executed after that date was in 
pursuance of an obligation imposed before that date, 
stiU remains effective, the inclusion of such a provision 
in any instnunent executed after the date mentioned 
shall be void (§ 2). It is also provided that the will 
of a testator who dies after the 31st December, 1945, 
shall be deemed to have been executed after the 
Ist January, 1936, even if the will bore an earlier date, 
for the purpose of avoiding any provision for restraint 

contained therein. ' 

Bankruptcy proceedings can be instituted against a 
married woman whether she is carrying on a trade or 
business, or not, and the provisions of Section 125 of 
the Bankruptcy Act, 1914, in this regard have been 
repealed. 


§8.— Legality of the Object. 

Contracts may be illegal either by statute or at 
Common Law. 
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(a) Illegality under Statute. 

A statute may declare that a contract is illegal 
or void, and although, in either case, the contract is 
not enforceable as between the parties, yet the dis- 
tinction is important in its effect upon collateral 
transactions. 

If a biU of exchange or promissory note be given 
as security for a contract which is illegal, a holder in 
due course may be called upon to show that value has 
at some time been given and that he had no knowledge 
of the illegality. 

If the contract be void, then It is immaterial whether 
the holder knew of the circumstances or not. The bill 
or note in this case would be deemed to have bot^n 
given without consideration, and, if the holder or some 
prior party gave consideration, an action will lie on the 
bill or note. 

(1) Oaming and Wagering Contracts. 

A common instance of a contract illegal by'statute 
is one of a gaming natiure. Many attempts have 
been made by statute to put an end to gaming 
contracts. 

The Gaming Act, 1836, provided that all securities 
given for money lost upon a gaming contract or in 
repayment of money lent for gaming, should be taken 
to have been originally given for an illegal considera- 
tion ; and by § 2 it was provided that where money 
was actually paid to the holder of the security, such 
money could be recovered from the original payee. 

It will be observed that these Acts only applied 
u> gaming contracts ; but by the Gaming Act, 1846, 
§ 18, all wagers were made void. Nevertheless, the 
distinction between gaming and other wagers is still 
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important as regards collateral transactions. If a 
bill or note is given in respect of a gaming contract, 
’ under the Act of 1835, such security is d ee med to 
have been given for an illegal consideration, a nd 
the holder can be called upon to show that value has 
been given and that he did not know of the illegality. 
If, however, the wager be on a subject other than 
gaming, although the transaction is stiU void, it is not 
tainted with illegality, and a bill or note given in 
payment is not given for an illegal consideration but 
without consideration at all ; to a holder in duo course 
it is immaterial whether or not he knew the circum- 
stances imder which it was given. 

We have already said that by § 2 of the Act of 
1835, money paid to the holder of a bill or note could 
be recover ed from the original payee. In Dey v. Mayo 
((1920), 2 K.B. 346), it was held by the Court of Appeal 
that a bank who receives the note or bill for collection 
is a “ holder ” within the meaning of the Act ; and 
in SvMers v. Briggs ((1922), 1 A.C. 1) the House of 
Lords approved Dey v. Mayo and further held that 
the “holder” includes the original payee. Tims, 
in these two cases the loser who hod paid by cheque 
was successful in claiming the money so paid from 
the winner who had paid the cheques into his bank 
in the usual way for 'collection. These cases drew 
attention to the anomalous result, that if the loser 
paid in cash the money coulil not be recovered, 
whereas if he paid by cheque he could recover the 
mcmey from the winner, and accoidingly, in July, 
1922, a short Act was passed (the Gaming Act, 1922), 
'repealing §2 of the Gaming Act, 1835. Gambling 
losses paid by cheque cannot therefore now be 
recovered. 
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Contracts made upon the Stock Exchange, if there 
is a real intention to take or deliver the stocks deslt^ 
in, are good ; but if the agreement entered into is for 
differences only, even though it is colourably expressed 
otherwise, it is in the nature of a wager {Univerml 
Stock ExcJumge v. Strachan (1896), A.C. 173 ; in re 
Qieve (1899), 1 Q.B. 794). 

Securities lodged as cover for differences can be 
reclaimed by the depositor, on the ground that there 
was no consideration for the agreement to deposit 
{Universal Stock Exchange v. Strachan, supra). 

By the Gaming Act, 1892, “ Any promise, express 
or implied, to pay any person any sum of money paid 
by him under or in respect of any contract or agree- 
ment rendered null and void by 8 A 9 Victoria, 
0. 109 (Gaming Act, 1845), or to pay any sum of mcmey 
by way of commission, fee, reward, or otherwise in 
respect of any such contrsMst, or of any services in 
relation thereto, or in connection therewith, shall be 
null and void, and no action shall be brought or main- 
tained to recover any such sum of money.” This 
upset the decision in Read v. Anderson ((1882), 
13 Q.B.D., C.A. 779), so far os gaming transactionB 
are concerned, and therefore, if an agent pays bets 
for his principal, he cannot recover the amount from 
his emplf^er. 

In Tatham v. Reeve ((1893, 1 Q.B. 44), the plaintiff, 
at the written request of the defendant, settled his 
betting account for him. It was held that by virtue 
of the Gaming Act, 1892, he was not entitled to recover 
from the defendant the amount so paid ; but where 
a loan has been made to enable the borrower himself 
to discharge betting debts, this does not constitute 
an illegal consideration, and the loan is recoverable 
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{Hdmyard v. Grover, The Times/’ 16th ApriJ, 1926) ; 
{Gibson v. Roberts (1936), 80 8.J. 696). If, however, a 
third party voluntarily pays the winner, he is not 
entitled to claim recovery by action against the loser 
{Wodf V. Freeman (1937), 1 A.E.R, 178). 

Where a loan had been made to a firm of book- 
makers, secured by a deed charging the assets of the 
partnership, recovery was possible at the suit of the 
lender as the money miglit have been required for 
quite legitimate purposes of the business, e.gr., to pay 
rent and salaries. It was for the borrowers to prove 
that the loan had been knowingly made for the 
purposes of betting {Humphery v. WiUon (1929), 167 
L.T. 600). 

If an agent has received bets for a i)rineipal, the 
money can be recovered from him. 

In De Mattos v. Benjamin ((1894), G3 L.J. Q B. 248) the 
plaintiff employed the defendant to make beta for him, which 
he won. The defendant, having colleoted the money, failed 
to pay it over to the plaintiff. It was held that the plaintiff 
was not prevented from recovering from the defendant by 
the Gaming Act, 1892. 

Moreover, if the loser has made a fresh promise 
to pay on a fresh consideration, a new contract aiiscs 
on which the winner may sue (Ilyams v. StewaH 
King (1908), 2 K.B. 696, C.A.); followed in Burden 
V. Harris ((1937), 4 A.E.l?. 569), where the promise 
to pay was founded on the undertaking of the wixmer 
not to report the defaulter to Tattersalls. 

If a betting account has boon overpaid by mistake,! 
recovery of the excess amount is not permissible.! 
In Morgan v. Ashcroft ((1937), 3 A.E.R. 92, C.A.), 
it was held that in order to ascertain whether an over- 
payment had been made, it would be necessary to 
take an account which could not properly be done 
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in the present instance since the Court would thereby 
be recognising transactions which were contrary to 
law. 

Where money has been placed in the hands of a 
stakeholder to abide the result of a wager, the party 
depositing it can, even after the detenuination of the 
wager, at any time before the money has been paid 
over by the stakeholder, give notice to the stake- 
holder not to pay the amoimt, and can recover it 
{Bwrge v. Ashley ds Smith, Ltd. (1900), 1 Q.B.,C.A. 744) 

Transactions of a gammg character abroad may not 
be illegal by the law of the country in which they arise, 
and since the law of the particular country will deter- 
mine the validity of the contract, money lent for such 
a purpose would be recoverable even if the action is 
instituted in this country {Saahy v. FviUon (1909), 
2 K.B. 208). Wliere a cheque has been given for this 
purpose, payable in England, the lender would not be 
entitled to sue on the cheque, for in the circumstances 
the English law will apply to the instrument, but 
he would be able to sue on the loan {SociHi ATumyme 
des Orands Etablisements du Touqvet Paris-Plage v. 
Bavmgart (1927), 43 T.L.B. 278). 

(2) Leeman's Act, 1867. 

Under 30 & 31 Viet., c. 29, any sale of shares in 
a Joint Stock Banking Company is void, unless the 
numbers of the shares, as shown in the register of the 
company, are stated in the contract. The custom of 
the London Stock Exchange is to ignore this provision, 
but such custom cannot be upheld, and if the piincipal 
was not aware of it he cannot be made liable on a con- 
tract not complying with the Act should he repudiate 
the contract {Perry v. Barnett (1886), 15 Q.B.D. 388) ; 
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but if the principal was aware of the custom, then, 
even though he repudiates the contract, he must 
indemnify his broker, who takes up the shares to avoid 
being declared a defaulter (Se^/mour v. Bridge (1886), 
14 Q.B.D. 460). 

(3) The Sunday Observance Act, 1677. 

By § 7 o£ the Sunday Observance Act, 1677, no 
tradesman, ai-tificcr, workman, labourer, or other 
person whatsoever, shall do or exercise any worldly 
labour, business, or work of his ordinary nalliTU P^ 
upon the Lord’s Day, or any part thereof ; and every 
person of the age of fourteen years offending m these 
matters shall forfeit five shillings. But a sale on Sun- 
day, which is not made in the exercise of the ordinary 
calling of the vendor or his agent, is not void at Com- 
mon Law, or by the above statute. And a contract 
for the sole of goods, even although it be made on a 
Sunday and in the exercise of the vendor’s ordinary 
calling, is not affected by the statute, unless such 
contract is complete on that day ; if, therefore, there 
be a verbal contract on a Sunday for the purchase of 
goods of the value of £10 or upwards, but the goods 
are not delivered, nor any part of the price paid, until 
a subsequent day, the contract is good {Bloxaome v. 
Williams (1824), 3 B. & C. 232). 

From time to time enactments have been made 
regulating Sunday trading, but it is considered that 
a detailed review of this legislation is outside the 
scope of this book. 

A bill of exchange is not invalid by reason only 
that it bears date on a Sunday (Bills of Exchange 
Act, 1882, § 13 (2)). 

0 
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(4) Begktruiiom, of Businoas Names Act, 1916. 

Where any person or firm to wMch the pro- 
visions of this Act apply has failed to register there- 
under, such person or firm is precluded during the 
period of default from bringing any action for the en- 
forcement of any contract made in relation to the 
business carried on. The Court has power to grant 
relief where it is satisfied that the default was 
accidental or otherwise excusable (§8). 

(5) Moneylenders Acts, 1900 and 1927. 

Every person whose business is that of moneylending, 
or who advertises or annoimces himself as carrying on 
that business, is a moneylender within the meeming of 
the Moneylenders Acts, with the following excep- 
tions : — 

(а) Pawnbrokers in respect of business carried on 
under the Pawnbrokers Acts ; 

(б) Friendly Societies, Building Societies, and 
certain other societies and bodies corporate 
lending money in accordance with special Acts 
of Parliament ; 

(c) Banks and Insurance companies ; 

(d) Persons carrying on business not having for its 
primary object the lending of money ; 

(e) Bodies corporate exempted by the Board of 
Trade. 

A moneylender must not carry on business as such 
in any name other than his authorised name, or at any 
place other than his authorised address . He is required 
to hold a moneylender's certificate and to take out an 
annual excise licence. If in entering into any trans- 
action a moneylender contravenes any of these pro- 
visions, the transaction is unlawful and any contract 
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which forms part of it is void through illegality. 
The moneylender cannot maintain any action to 
recover the money lent or enforce any security t ^ fe en 
by him in the course of such transaction. 

Since, however, the transaction is made illegal far 
the protection of borrowers, the illegality not 
prevent the borrower from obtaining a declaration 
that the security is void, and, upon equitable terms, a 
return of his security. Such equitable terms may 
include an order for the repayment of the amount 
owing to the money-lender (Lodge v. Natwndl Unim 
Investment Co. Ltd. (1907), 1 Ch. 300). 

It is illegal to charge compound interest, or to 
provide for an increase in the rate or amount of interest 
by reason of the borrower’s default, but the money- 
lender may charge simple interest at a rate not ex- 
ceeding that chargeable under the contract in respect 
of any payment in arrear. 

Where proceedings are taken by the moneylender 
for the recovery of money lent or the enforcement of 
any agreement of security made or taken, thb Coubt 
HAS POWER TO BE-OFEN THE TBANSAOTION where it 

is satisfied that such transaction is harsh and un- 
OONSOIOHABLE or that the rate of interest charged 
is excessive. The Court will then assess the rate of 
interest which it considers reasonable in the circum- 
stances, or may vary any agreement made (Money- 
Imiders Act, 1900, § 1). Should the rate of interest 
charged by the moneylender exceed 48 per cent, 
per annum, the Court, in the absence of evidence to 
the contrary, shall presume that the rate so charged 
is excessive, and that the transaction is harsh and 
uncoiscimiable (§ 10 (1)). Ii the event of interest in 
excess r/t the above-mentioned rate being charged, the 
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Court will not allow judgment to be signed for the 
full amount claimed, even if the debtor consents, 
for the Court has an obligation in this matter unless 
it is proved that the interest is not, in the circumstances, 
excessive {MiRs Conduit Investments, lAd. v. Leslie 
and D&nholm (1931), 172 L.T. 9). The moneylender 
may be allowed to rebut the presumption that the 
rate of interest is excessive if the borrower has never 
raised the question nor applied to the Court for relief 
(Parkfield Trust, Ltd. v. Dent, supra) ; but the Court 
would still have the right, upon its own initiative, of 
re-opening the transaction. 

(6) ORier Statutory Provisions. 

Under the Tbuce Acts the wages of workmen, in 
the absence of agreement to the contrary, may only 
be paid in money ; and there are also various 
statutory provisions regulating the sale of bread, game, 
intoxicating liquors, tobacco, etc. 

(b) Illegality under Common Law. 

Contracts which arc illegal at Common Law are : — 

(1) Agreements to commit on indictable offr-nce 
or civil wrong ; e.g., to commit an assault {AUen 
V. Rescous (1687), 2 Lev. 174). 

(2) Agreements contrary to public policy ; t.e. — 

(а) Agreements injurious to the State in its 
international relations ; e.g., a contract with 
an alien enemy {Esposito v. Bowden 
(1876), 7 E. & B. 763). 

(б) Agreements injurious to the public ser- 
vice ; e.g., the assignment of the salary of 
a public servant {WeUs v. Foster (1841), 
8 M. & W. 151); or that a person should 
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be hired for money or valuable oou> 
Bideration, to use his influence with the 
Govemment to procure a benefit {Montefiore 
V. Menday Motor Components Co, (1918), 
34 T.L.B. 463 ; Parkinson v. College of 
Ambulance Ltd. As Harrison (1925), 2K.B. 1). 
(c) Agreements injurious to the public interest. 

A promise by a spouse to marry a third 
party as and when he (or she) may be in a 
position to do so is void, but not where the 
promise has been made after a decree nisi 
has been pronounced against the promisor, 
the decree not yet having been made absolute 
(Fender v. Mildmay (1937), 3 A.E.II., 402 
— ^H.L.). By the making of the decree, the 
obligations and conditions of marriage had 
terminated, and the promise of marriage 
given to a third party does not interfere 
with the obligations that normally exist and 
is not regarded as adversely affecting the 
public interest. 

The Courts have, on numerous occasions, 
given expression to the view that a person 
should not take a benefit under a contract 
where that benefit would be secured by the 
performance of a criminal act. Consequently, 
a murderer (or his estate) cannot participate 
in the distribution of the estate of his 
victim ; nor is it lawful for a claim to be 
made under a life assurance policy where 
the assured has committed suicide whilst 
sane, and this notwithstanding that the 
usual “ suicide clause ” in the policy had 
ceased to operate owing to the time limit 
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haviog expired {Bereaford Y.JtoyalJnsuranca 
Co. (1938), 2 AUE.B. 602— H.L.). 

(d) Agreements to pervert the course of 
justice; e.g., to compound a felony for a 
consideration {WiUiama v. Bayley (1866), 
L.B. 1 H.L. 220). 

(e) Agreements involving maintenance or 
champerty. 

Haintenanoe is aasisting either party to a lavBuit with 
money or otherwise when the party giving the 
aasutanoe haa not suffieient legal or moral intereat 
in the lawsuit. 

Champerty is maintenance given upon an agreement 
to share in the money or property recovered. 

(/) Agreements of an immoral character ; i,e., 
agreements for an immoral consideiation, 
or to further an immoral purpose {Pearce 
V. Brooks (1866), 1 Ex. 213). 

(9) Marriage brocage contracts ; e.g., to pro- 
cure marriage either with a particular 
person {Arundd v. TreviUian (1634), CL 
Bep. 47), or generally {Hermann v. Charles- 
worth (1906), 74 L.J., K.B. 620). 

{h) Agreements in general restraint of trade. 

The old rule relating to contracts in restraint of 
trade wao that though the restraint might be un- 
limited as to time, it must not be unlimited as to 
space. From the case of Maanm-NordenfeU Chin 
Company v. Nordenfdt ((1893), 1 Ch. C.A. 630), it 
seems that this rule must be modified io suit modem 
circumstances. Nordenfelt was a maker and inventor 
of guns and ammunition, who sold his business to 
the company for a large sum of money, and agreed 
to cease to carry on the manufacture of guns, gon- 
oaniages, gunpowder, ammunition, or any business 
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liable to compete urith the company’s buBiness, 
for a period of twenty-five years. After some 
years Nordenfelt entered into business with another 
company dealing with guns and ammunitiwn, and 
the plaintiffs obtained an injunction to restrain him. 
It was held that the rules as to general restraint of 
trade did not apply where a trader or manufacturer 
finds it necessary for the advantageous transfer of the 
goodwill of a business in which he is interested, 
and for the adequate protection of those who buy it, 
to covenant that he will retire altogether from the 
trade which is being disposed of, provided that the 
covenant is one the tendency of which is not injurious 
to the public. 

It seems, then, that a contract not to compete in 
any trade or business is in general restraint of trade, 
and void ; but that a contract not to compete in a 
particular trade or business is not a general restraint, 
even if the restriction be unlimited as to time and 
space ; and that such an agreement will be upheld if 
not injurious to the public interest, and if, in the 
opinion of the Court, the restraint imposed is necessary 
to give the pwrchasef iJie benefit of his bargain. 
This will, of course, depend upon the circumstances 
of each case, but a distinction is drawn between 
contracts of this nature entered into between vendor 
and purchaser on the one hand, and master and 
servant on the other. In contracts between vendor and 
purchaser the parties are usually at arm’s length, and 
the purchaser is in a position to protect his own 
interests, whereas in contracts between master and 
servant the master is, more often than not, able to 
dictate his own terms to the servant. Accordingly, 
the Courts are slow to interfere with the terms of a 



72 


MXBOAITTILX! LAW 


[dwp. 1 


contract entered into between vendor and purchaser, 
but are ever ready to prevent undue oppression in 
contracts of the second class. 

This distinction was considered and approved by 
the House of Lords in the case of Morris v. Saxdby 
((1916) 1 A.C. 688), in which it was held that an agree* 
ment by a servant that he would not be engaged in the 
business of his employers anywhere within the United 
Kingdom for a period of seven years from the termina- 
tion of his employment, was unduly wide and could 
not be enforced. 

So also a contract entered into by a film actor 
with the producers that he would not, after the 
tmmiination of his engagement with them, use the 
only name by which he was professionaUy known, 
and that such name should be the property of the 
producers, is too wide, and is invalid {Hepworth 
Manufacturing Co. v. WemJuim Ryott (1920), 36 T.L.R. 
10 C.A.). 

On the other hand, a restraint on the clerk of a 
solicitor that he will not, after leaving the service 
of the solicitor, act professionally for any person 
who is or has been within the previous five years a 
client of the firm, is not wider than is reasonably 
necessary for the protection of the firm’s practice 
{Lewis V. Dumford (1908), 24 T.L.R. 64). 

If an employer carries on more than one busmess, 
he cannot enforce a restraint on competition in a 
business other than that in which the servant was 
actually employed {Leetham v. Johnstone White (1907), 
1 Ch. 322). 

Contracts in restraint of trade require considera- 
tion to support them, whether they are under seal 
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or not {Hitchcock r. Coker (1837), 6 A. & E. 438) ; 
in fact, this is a claea of contract where the Court will 
require to be satisfied of the adequacy (or at any rate, 
the reasonableness) of the consideration, particularly 
as between a wendor and a purchaser. If a person 
acquires the goodwill of a business, and, to reap the 
benefit of his bargain, requires the vendor to enter 
into a covenant not to carry on a similar business 
within a specified time or area, such protection should 
only be afforded where an adequate price bas been 
paid for the goodwill. 

(c) The Effect of Illegality. 

The effect of illegality upon contracts is as 
follows ; — 

(1) If the contract is divisible, tlie bad may be 
rejected and the good retained. 

(2) If the contract is indivisible, the promise is 
wholly void. 

If the object of the contract is to perform an illegal 
act, the contract is void, though the parties to it may 
not have known that the act was illegal. If the con- 
tract can be, and is, legally performed, it will hold 
good {Wav,gh v. Morris (1873), 8 Q.B. 202). 

Where only one party has an illegal intent, if the 
other party does not know of the illegal object through- 
out the transaction, he is entitled to recover under the 
contract. Where the innocent party discovers the 
illegal object of the contract before it is completed, he 
may avoid it {Cowan v. MiJboum (1867), 2 Ex. 230) ; 
but if having discovered the illeg^d purpose he allows 
the contract to be performed, he cannot recover 
on it. Knowledge of illegality by an agent is know- 
ledge by the principal {Apthorpe v. NeviUc (1907), 
23 T.L.R. 576). 
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Mon^ paid on an illegal contract can be recovered 
if the payment was induced by fraud or duress, or if 
one party renounces the contract, and claims repay- 
ment before anything has been done by the other 
party under the contract, and with a view to it {Taylor 
V, Bowers (1876), 1 Q.B.D., C.A. 300; KearUy ▼. 
Thomson (1890), 24 Q.B.D. 742) ; but it cannot be re- 
covered where the contract has been partly performed 
(AptAorpe v. Neville (1907), 23 T.L.B. 676), nor 
where both parties are in pari ddicto,* even though 
the plaintiff was induced to enter into the contract 
by the fraud of the defendant {Parkinson v. College 
of Amlndarice lAd. A Harriami (1925), 2 K.B. 1). 

In the latter case, the secretary of a charity fraudulently 
represented to the plaintiff that he or the charity was in a 
position to undertake that the plaintiff would receive a 
knighthood if he made a large donation to the funds of the 
charity. A donation was made, but the plaintiff failed to 
receive the honour he sought. He thereupon brought an 
action against the charity and the secretary to recover the 
money on a failure of consideration, or as damages for fraud, 
but it was held that he had no remedy. 


$ 9.— Possibility of Performance. 

A contract is void if it be impossible of performance 
at the date when it is entered into, but the impossibility 
must be complete, and not merely in relation to the 
capacity of the party liable to perform the act or to 
fulfil the promise {Thorriborrow v. WhUacre (1706), 
2 Ld. Baym. 1164). 

Impossibility may arise prior to, or subsequent 
to the formation of the contract, and as remedies 
differ according to circumstances, it is considered 
more convenient to deal with this matter under tt ' 
heading oi “ Discharge of the Cmitract.” {See § 11 (d).) 

* Eqoally at fault. 
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§ 10. — Transfer of Rights under the Contract, 
(s) By Aulftnment. 

A contraict cannot affect any persons but the 
parties to it {EUy v. The Positive Government Security 
Life Assurance Co. (1876), 1 Ex. D. C.A. 88), but 
pifftdes may in certain circumstances drop out, awH 
others take their places. This may be brought about 
by the voluntary act of the parties themselves, or by 
operation of law. It is hardly correct to say that 
contracts can be assigned, since the liabilities under 
a contract cannot be assigned except with the con- 
sent of the other party ; and this is in fact the rescis- 
sion, by agreement, of the old contract, and the 
substitution of a new one, i.e., 'novation. 


(1) At Common Law and in Equity. 

Prior to 1873, the Common Law did not recognise 
assignments upon the principle that if a contract had 
been entered into between A. and B., and A. desired 
to transfer his rights under that contract to C., he 
should first obtain B’s. consent. Such an arrange- 
ment would then take the form of a release by B. of 
A. from the contract and an acceptance of C. in his 
stead — t.e., there would be a substituted contract. 

The former Court of Chancery afforded relief from 
the rigidity of this rule by permitting assignments 
without the consent of the other party to the contract 
first having been obtained, but in accordance with 
its general practice, such an assignment was only 
permissible where consideration had been given by 
the assignee to the assignor. The motive underlying 
the recognition in equity of such assignments seemed 
to be that since the other party to the contract was 
under obligation to perform a duty, it was immaterial 
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to Viini who benefited from the fulfilment of the 
contract so long as he was completely discharged 
upon performance. If the right assigned was a legal 
light — ^that is, a right which would be recognised in 
the Courts of Common Law, e.g., the right to pa 3 rment 
of a contract debt — ^the assignee was obliged to sue 
in the name of the assignor ; if equitable rights were 
assigned — ^that is, rights only recognised in a Court of 
Equity — the assignee could sue in his own name. Li 
order to make the assignment efrectual against the 
debtor, he must have received notice, and the assignee 
takes subject to equities, that is, subject to all 
defences that might have jirevailed against the 
assignor. The rule that the assignee took subject 
to equities was necessary for the reason above-stated ; 
the other party to the contract could not without his 
consent be deprived of any defences which he could 
have pleaded had an assignment not been made. 

(2) Tinier ^ Jvdicaiure Act, 1873. 

By the Judicature Act, 1873, § 25 (repealed and 
re>enacted by the Law of Property Act, 1925, § 136), 
the assignee of any debt or legal chose in action has ^ 
legal rights and remedies, but the assignee takes subject 
to equities ; the assignment must bo absolute, it 
must be in writing, signed by the assignor, and express 
notice in writing must be given to the party to be 
charged. The notice takes effect at the date when it 
is received by the debtor or person liable {H6U v. 
He^erfidd Trust Ltd. and Anor. (1942), 2 K.B. 1). 
If these requirements are complied with, the assignee 
has legal, as well as equitable remedies, and can thus 
sue in his own name ; such requirements are more ' 
stringent than the requirements in equity, where writing 
is not required either for the assignment or the notice. 
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Most assigDineats would now comply with the 
statutory requirements. It must not be inferred 
legal assignments are opposed to those permitted in 
equity. The one is the natural development of the 
other, and if an assignment were to be made verbally, 
it would still be operative in eqiuty. 

In Torkington v. Jlfa^ee ((1902), 2 K.B. 427), 
the phrase “ debt or other legal chose in action " 
was defined as meaning “ debt or right which the 
Common Law looks on as not assignable by reason 
of its being a chose in action, but which a Court of 
Equity deals with as being assignable.” 

The Act says nothing about consideration having 
to be given by the assignee, and the debtor, when sued, 
cannot set up as a defence the want of consideration 
between assignor and assignee. If the assignment is 
equitable only, it would appear that consideration is 
required between assignor and assignee. 

(3) Effect of Assignment. 

Whether an assignment is legal or equitable, notice 
to the debtor is necessary m order to perfect the title 
of the assignee, and to bind the money in the hands of 
the debtor. The language of the notice must be 
sufficiently plain to give the debtor to understand that 
the debt has been assigned {James Talcott Ltd v. 
John Lewis Co. Ltd. and Anar. (1940), 3 All E.B. 592). 
After the debtor has received notice, he cannot safely 
pay the money to anyone but the assignee, nor can he 
plead any right of set-off which arose after he had 
notice. Even without notice, the assignment is binding 
as between the assignor and assignee. Successive 
assignees rank, not according to the date of the assign* 
ment, but according to the dates at which notice of the 
successive assignments were given to the debtor, A 
bond fide assignment, made even after the commission 
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of an act of bankruptcy, is good against the Trustee in 
Bankruptcy, provided that it was made before the 
receiving order, and before the assignee has notice of an 
avaflable act of bankruptcy. Even if notice of the 
assignment has not been given to the debtor, the 
Trustee in Bankruptcy, not being a purchaser for value, 
and not being in any better position than the bankrupt 
himself, cannot get priority over the assignee by giving 
notice of his appointment ; but to be good against the 
Trustee, an assignment of book debts must, with 
certain exceptions, be registered in the same manner 
as an absolute bill of sale (Bankruptcy Act, 1914, § 43). 

It does not follow that any contractual right is 
capable of assignment, whether legal or equitable. 
Some rights are only conferred by reason of some 
personal consideration, e.gf., A. might agree to supply 
goods to B. and allow him extended credit as a result 
of long business association ; B. would not be entitled 
to assign his right to receive the goods on such terms 
of credit which it is intended should apply to him 
alone. So, too, if the individual skill or other personal 
qualification of a party to a contract is relied upon 
by the other, the former is not entitled to assign his 
right, e.g., contracts between an author and his 
publisher are not assignable (Steams v. Bmning 
(1855), 6 De G. M. & G. 223). 

The question as to what rights can or cannot be 
assigned takes a practical form when a company is 
formed to acquire the business of a trader or firm, or 
becomes an assignee as a consequence of the absorption 
of another company. 

Duties and liabilities under a contract are not in 
any case assignable as a matter of right. The consent 
of the other party to the contract must be obtained. 
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This is a fair provision, for the projected assignee 
mi^t not be in so favourable a position as the assignor 
to perform the duty or to disoharge the liab^ty. 
There are instances in which certain duties may 
delegated to an agent or servant, e.g., a country solicitor 
may employ a London solicitor to deal with litigatioa 
in th^ Hig^ Court, but this is a matter of agency only ; 
the client is not in privity of contract with the London 
solicitor. 

Li some cases, rights and duties are so intermingled 
that the former cannot be transferred without affecting 
the latter. For example, in leases, the continuity of 
enjoyment, which is the main object, is dependent 
upon payment of ground rent, and the performance of 
other covenants (to repair, insure, etc.). Glauses 
are, therefore, frequently included in the deed, 
restricting the right to transfer unless the sanction of 
the lessor has been previously obtained. 

The assignment of leases differs, however, from the 
assignment of other rights inasmuch as the privity 
between the lessor and lessee is not entirely determined ; 
the lessee remaining liable to the lessor during the 
whole of the term of the lease. Upon assignment, 
the assignee becomes responsible for the performance 
of the covenants, but should he default, recourse 
can be had against the leasee. The assignee indenmi- 
fies the lessee against this potential liabilily. Should 
a further assignment be effected, the second assignee 
assumes responsibility. Provided that the first 
assignee has fulfilled his obligations, he is relieved 
of forther liability upon the occasion of a further 
assignment. 

The question has arisen as to whether part only 
of a debt can be assigned, and this is a matter which 
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is not freo from doubt. lu re Sted Wing Co. ((1921), 
1 Oh. 349), it was held that the part assignment 
did not conform to the provisions of § 25 (6) of the 
Judicature Act, 1873, but gave rights in equity whereby 
the assignee was able to present a petition for winding’ 
up the company compulsorily; but in Skipper v. 
HoUoway ((1910), 1 K.B. 630), the decision was to the 
contrary. The decision in the Sted Wing Co. case 
is now generally taken as the authoritative view. 
The legal position was also reviewed in The Bank of 
Liverpool and Martins v. Holland ((1926), 43 T.L.B. 
29), wherein it was held that a part assignment 
constituted a valid legal assignment of the whole 
debt, in view of the conditiemB of the agreement, 
the bank being regarded as a trustee for the assignor 
of any amount in excess of the part of the debt assigned 
(£150) recovered by them from the debtor. It 
should be stated, however, that in the agreement, 
the whole of the debt due to the assignor was assigned, 
with the proviso that the bank should only be entitled 
to retain the amoimt due to them, not exceeding 
£150, so that it would appear that the possibility 
of a Uged assignment of part of the debt only, still 
remains somewhat open to doubt. 

Special roles apply to the assignment of money- 
lenders’ debts (Moneylenders Act, 1927, §§ 16 and 17). 

(4) Policies of Life Assurance. 

By the Life Insurance Act, 1867, policies of life 
assurance are assignable in a form specified by the 
Act. Notice must be given by the assignee to the 
Assurance Company; and he takes subject to such 
defences as would have been valid against the assignor 
(§5 1-3). 
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(5) PoZtctM of Marine Insurance. 

By the Marine Insurance Act, 1906, § 60, policies 
of marine insurance are similarly assignable, subject 
to any stipulation to the contrary contained in the 
policy, but there is no provision as to notice. The 
policy may be assigned even after a loss has arisen. 

(b) By Negotiability. 

Negotiability enables the contract to pass from 
one person to another without notice to the person 
liable in respect of it. 

The written promise gives a right of action to the 
holder of the document for the time being, in his 
own name ; the holder is, with certain exceptions, 
not prejudiced by defects in the title of his transferor, 
and does not hold subject to such defences as would 
be good against his transf^or. 

The case of Crouch v. Credit Fancier of England 
((1873), L.B. 8 Q.B. 374) decided that no instrument 
under seal can be negotiable, even though it pro- 
fesses to be payable to bearer ; but by Ooodmn v. 
Bobaris ((1875), 10 Ex. 337), debentures issued by 
companies in England, payable to bearer, are nego- 
tiable instruments. Section 91 of the Bills of Exchange 
Act, 1882, also makes valid the negotiable instru- 
ments of corporations issued imder seal. The 
characteristics of negotiable instruments are dealt 
with in Chap IV, post). 

(c) By Operation of Law. 

The benefit and liabilities of a contract may also 
be transferred from one person to another by opera- 
tion of law. This occurs in the ease of covenants 
running with land ; in bankruptcy, by the vesting of a 
bankrupt’s property, including his rights of action, in 
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the trustee ; and the transfer by death of contracts, 
other than those for personal services, to the legal 
personal representati-^. 

A distinction must be dravni between such cases 
and those assignments, provided for by law, e.g., 
life assurance policies. In the former case, the trans- 
fer is ^fected automaticEdly without the execution 
of any specific assignment. 

§ 11. — ^Dischar^ of the Gontjcact. 

I Contracts may be discharged by agreement, per- 
fmmance, breach, impossibility, or operation of law.) 

(a) Discharge by Agreement. 

Discharge by agreement may take place by waiver, 
by substituted agreement, or by condition subsequent. 

(1) Waiver. 

Waiver is an agreement between the parties that 
they shall no longer be bound by the contract. This 
agreement is subject to the ordinary rules as to con- 
sideration ; the consideration for the promise of each 
party generally being the giving up by the other of 
bis rights under the contract. 

If the contract is executory, and A. has done all 
that he was bound to do, while the time for B. to 
perform his promise has not yet arrived, a bare waiver 
by A. of his claim would not be an effectual discharge 
to B. ; there must be either consideration, or the waiver 
must be under seal {Foster y. Datober (1851 ), 6 Elx. 839). 

The waiver of a right of action on a bill of ex- 
change is an exception to the rule that consideration 
is necessary for effective waiver, unless made under 
seal ; but the waiver must be in writing, or the bill 
must be delivered up to the acceptor (Bills of Ex- 
change Act, 1882, § 62), 
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(2) Sub^tUiOed Agreement. 

A substituted a^ement requires no explanation ; 
there must be such an alteration in the terms of the 
contract as to amount to an express or implied waiver. 
The most common form of substituted agreement is 
that of novation, e.g., the substitution of a new debtor 
for an old one, with the consent of the creditor (Hart 
y. Alexander (1837), 2 M. & W. 484). 

A persoa was indebted on a promusory note to a money- 
lender for a certain sum, pins interest, and his father sent 
to the moneylender a smaller sum than the actual amount 
dne, mlriiig to receive the promissory note in exchange. The 
moneylender cashed the draft received and then applied for 
the balance, stating that he did not accept the money in full 
settlement. 

It was held that this was an offer by a third party to buy 
the promissory note, and the cashing of the draft amounted 
to an acceptance of the offer, and the debt being extinguished 
the promissory note ceased to be a negotiable mstmment in 
the hands of the moneylender (HiratMnA PunamcMnd r. 
Temple (1911), 2 K.B. C.A.,330). 

(3) Conxion Subsequent. 

A condition subsequent is a provision in the con- 
tract that the fulfilment of a condition, or the occur- 
rence of an event, shall discharge the parties from 
further liabilities. An illustration may be found in the 
“ excepted risks ” of a charter party ; the occurrence 
of such an excepted risk releases the shipowner from 
the strict performance of the contract, and, if it should 
take place while the contract is wholly executoiy, 
the parties are altogether discharged {Oeipd v. Smith 
(1872), 7 Q.B. 404). 

(b) Discharge by Peiformance. 

(1) Actual Performance. 

Actual performance arises where each party 
actually carries out his part of the contract. 
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(2) Payment . 

A contract may be discharged by payment, where 
the liability of one party to the other consists in the 
payment of a sum of money. This paym^t should, 
primarily, be made in money, but may, toilh the con- 
sent of the creditor, be made by cheque or other nego- 
tiable instrument. In this case the payment is held to 
be conditional on the instrument being honoured, and, 
if dishonoured, a double riglit of action arises, one on 
the original consideration and one on the dishonoured 
instrument. If, however, the creditor has been offered 
cash, and requests a bill or cheque instead, then the 
payment is abaolvle, and the right of action on the 
original contract is lost, the only remedy being to sue 
on the dishonoured instrument {Sard v. Rhodes (1836), 
1 M. & W. 153). 

Payment by a third ])erson is satisfaction of the 
debt, if the debtor assents to the payment. At any 
time before he does so, the creditor may return the 
money to the third party, and reserve his rights against 
the debtor {Simpson v. EggirUon (1855), 10 Ex. 847 ; 
Walter v. James (1871), 6 Ex. 124). 

(3) Legal Tender. 

A debtor is bound to seek out his creditor and pay 
him {WaUcTi v. MasedU (1844), 13 M. & W. 451), and 
the payment should be offered in legal currency. 

Legal tender consists of an offer of payment in 
accordance \rith the provisions of the Coinage Act, 
1870, and the Currency and Bank Notes Act, 1928, 
i.e . — 

Gold coins issued by the Mint, to any amount. 

Silver, not exceeding £2. 

Bronze, not exceeding Is. 

Bank of England Notes, to any amount. 
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To constitaie a legal tend^ there must be — 

(o) An offer of payment in legal currency, as 
defined above, to the creditor or his auth- 
orised agent. 

(5) Actual production of the money iinlpwi the 
production is dispensed with by the creditor 
{Finch V. Brook (1834), 1 Bing. N.C. 253). 

(c) A total absence of any condition attached 
to the tender. 

(d) An offer of the exact amount of the debt ,- no 
change can be demanded {Bdbinson y. Cooib 
(1816), 6 Taunt. 336), but the debtor can 
tender a sum larger than the amount of the 
debt in satisfaction if he has not the exact 
amount {Dean v. James (1833), 4 B and Ad. 
546; Betterhee v. Davis (1811), 3 Camp. 70). 

If after making a legal tender the debtor is sub- 
sequently sued, and the amount tendei-ed is upheld, 
the creditor will be answerable for all costs of the 
action. The debtor upon plea of tender must, how- 
ever, pay the money into Court, as the debt is, of course, 
not extinguished (B.S.C. Qrd. 22 r. 3). 

A valid tender has the effect of stopping interest 
running, and generally extinguishes the right of lien. 

If the creditor expressly or by implication re- 
quests a remittEuice through the post, the pa 3 nnent 
will be deemed to have been duly made should the 
letter containing the remittance be lost in transit. 
It cannot be claimed by the debtor that the loss 
should be borne by the creditor, merely by reason of 
the fact that remittance has been made by ijost over 
a period of years ; there is no implication in such a 
case that the creditor must be regarded as having 
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agreed to the praictioe only becauae he has raiaed no 
objection {Pemmgton v. Croasley (1897), 77 L.T. 43). 
And, too, the debtor is not protected if he remits to his 
creditor in an unauthorised manner, even where he has 
takra reasonable precaution against loss. Thus there 
was no payment where a sum of £48 was sent in 
Treasury notes and cash by registered packet, and 
the money was stolen after delivery upon the creditor’s 
promises. Even though the facts pointed to the 
contemplation by the creditor that cash would be sent 
through the post, it was considered that this would 
Only apply to small amounts and did not amount to a 
request for payment, through the medium of the post, 
in this manner {MUchdl-Henry v. Norwich Union 
Life Insurance Society, 34 T.L.B. 359, C.A.). 

(4) Appropriation of Payments. 

When a debtor makes a pa 3 rment to his creditor 
which is insufficient to discharge the whole of the 
indebtedness to that creditor, it is essential that an 
understood basis of appropriation should exist, 
particularly when the total amount of the indebtedness 
represents a number of separate transactions, some 
of which may be open to dispute. Certain rules have 
therefore been laid down by custom and are now 
recognised b> the Courts : — 

(a) The debtor may appropriate the payment to 
a particular debt or debts at the time of pay- 
ment. 

(h) If the debtor does not do so, the creditor may 
appropriate it as he chooses. 

(c) If there is a current account, it is presumed 
that payments are appropriated to the debts 
in order of date (Clayton’s Case (1816), 1 Mer. 
586). 
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If the debtor appropriates at the time of pajmenty 
and the creditor does not agree with such appropiia* 
ticm, his only remedy is to refuse payment, and stand 
upon his legal rights {Croft v. Lumley (1858), 5 E. & B. 
648). If the debtor does not appropriate, but pays 
the exact amount of a particular debt, it is pie* 
Burned that the payment is in discharge of that debt 
{MarryaUs v. White, (1817), 2 Stark. 101). 

The creditor may only appropriate where the 
debtor does not do so, and until he has informed the 
debtor of his appropriation he may alter it {Simpson 
y. Ingham (1823), 2 B. & C. 65) ; he may if he chooses 
apply the x>a'yiuent to a statute*barred debt {MxHa 
y. Fowkes (1839), 5 Bing. N. C. 455). 

Should a customer pay trust moneys into his banking 
account and subsequently withdraw money for his 
priyate use, the rule in Clayton's Case will not apply, 
and the amounts so withdrawn will be set off against 
the customer’s own funds, irrespectiye of the dates 
upon which the deposits of the trust money had been 
made {Re JIaUett's Estate (1880), 13 Ch. D. 696). If 
there are two or more beneficiaries imder separate 
trust funds and the amount ultimately standing to 
the credit of the account is insufficient to meet all 
the trust obligations, the rule in Clayton's Case will 
be followed in order to ascertain to what portion of 
the balance the beneficiaries are respectiyely entitled 
{Re Stenning, Wood y. Stenning (1895), 2 Ch. 433). 

(5) Receipts. 

It is a somewhat doubtful point whether a person 
making a legal tender can demand a receipt, since he 
must make the tender unconditionally. Under the 
Stamp Act, 1891, §§ 101-103, it is the duty of tto 
creditor to stamp a receipt if the amount paid 
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amounts to £2 or upwards, but tliere does not appear to 
be a direct statutory obligation to give the receipt 
itself in such circumstances. Few persons would 
refuse to give a receipt upon request, and the question 
consequently seldom comes before the Courts. Com- 
mercial expediency and practice dictate that a receipt 
should be given, and a creditor rarely stands on his 
strict legal rights, especially since the position is open 
to some doubt. 

It should be observed that a receipt is not conclusive 
evidence that the money stated to have been paid 
was in fact paid, although of course it affords very 
strong evidence of that fact. 

The following receipts are exempt from stamps : — 

(a) Receipts by bankers for moneys deposited with 
them. 

(b) Receipts for Parliamentary taxes or duties. 

(c) A receipt given by an officer of a public 
department of the State, for State moneys. 

(d) Receipts for Army and Navy pensions. 

(e) Certain receipts in bankruptcies and hquida- 
tions. 

(/) Receipts given by employees for salaries and 
wages. 

(g) Receipts given by charitable institutions, which 
do not utilise their funds for any purposes 
other than those of a charitable nature. Such 
institutions axe not bound to stomp receipts 
for donations and subscriptions, since the 
Crown will not enforce penalties against them. 

(6) Interest on D^ts. 

The law does not, as a rule, in the absence of agree- 
ment imply a promise to pay interest on a debt; 
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but in some cases simple interest -will be allowed in 
addition to the amount of the debt, e.g., when money 
is due : — 

(i) On BILLS OF EXCHANGE, generally 5 per cent. 
(Bills of Exchange Act, 1882, § 57). 

(ii) On an awabd, at the same rate as a judgment 
debt (Arbitration Act, 1934, §11). 

(iii) To a subety who has paid the debt, gener- 
ally 4 per cent. (Pcire v. DuTicombe (1851), 
20 L.J. Q.B. 242) ; or money due under a con- 
tract OF INDEMNITY (Omnium Insurance 
Corporation, Ltd. v. United London A Scottish 
Insurance Co. (1920), 36 T.L.E,. 386). 

(iv) On a judgment, 4 per cent. (Judgments Act, 
1838, § 17). 

Interest will also be allowed where — 

(y) There is an express agreement to pay interest, 
(yi) It is chargeable in accordance with a tbadb 
custom (In re Anglesey (1901), 2 (h. 548). 

(yii) It is awarded by a juby at the eiuTent rate, on 
fixed sums, due and ])ayable on a written 
instrument which is oyerdue. 

(yiii) In proceedings for the recoyery of any debt or 
damages, the Court orders the inclusion of 
interest in the sum for which judgment is giyen 
at such rate as it thinks fit for the whole or 
any part of the period between the date when 
the cause of action arose and the date of the 
judgment (Law Eeform (Miscellaneous Pro- 
visions) Act, 1934, § 3). Such interest is liable 
to Income Tax, deductible by the debtor, who 
must account to the Revenue therefor (West- 
minster Bank Ltd. v. Riches (1946), Ch. 381). 
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(7) Accord and Satisfaction. 

Accord and satisfaction consists in an agreement 
between the two parties by which, on some new con- 
sideration being given by one of the parties, the other 
agrees to forego his rights under the original ccmtract. 
There must be both accord or agreement, and satis- 
faction ; the satisfaction being a fresh consideration, 
actually executed, which may consist in the obtaining 
of a new ri^t against the debtor or some third party, 
or the acquisition of something different from that 
which the debtor was, by the original contract, bound 
to perform. 

The commonest example of the application of this 
principle is the allowance of a cash discount. The 
creditor receives his money at a date earlier than he 
could otherwise demand payment (having regard to 
the customary or agreed term of credit) ; and the 
risk, however small, of a bod debt is eliminated. 

Another instance of this accord and satisfaction is 
found in cases where, iy agreement between the parties, 
a negotiable instrument for a smaller sum is taken in 
settlement of a larger amount due. The mere payment 
of a smaller sum cannot itself be satisfaction for a 
larger sum due ; but where some additional advantage 
is conferred on the creditor, as e.g., the right of action 
on the instrument should it be dishonoured, in addition 
to the right of action on the original contract, such 
additicmal right will be regarded as consideration for 
the waiver of the claim to the difference impaid. 
The question as to whether the payment of a less sum 
by cheque would constitute satisfaction'^has already 
been referred to (see p. 37 ante). The mere fact 
that the payment of a smaller sum than that due 
was made by cheque, and a receipt given in full. 
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would not in itself prevent an action being brouj^t 
for the balance, since the receipt may have been given 
under a mistake of fact, in which case, though thmw 
might be satisfaction, there would be no accord, 
and both are necessary (Bay v. McLea (1889), 
22 Q.B.D. 610). 

The following are other circumstances in which 
the principle may be applied : — (1) Where something 
of a different nature, though of less value, is accepted ; 
(2) where there is a dispute as to the amount, and a 
compromise is effected ; (3) in the case of settle- 
ment of unliquidated damages* ; and (4) compromises 
under deeds of arrangement, and in bankruptcy. 

(c) Discharge by Breach. 

Breach of contract may take place in three ways. 
A party under a contract may renounce his liabilities 
under it ; he may by his own act make it impossible 
to fulfil them ; or ho may totally or partially fail to 
perform what he has promised. 


(1) Rmuncwiion. 

If one of the parties to a contract renounces his 
liabilities before the time for performance has come, 
the other party is discharged, if he so pleases, and 
may immediately sue for the breach (Hochaier v. 
Be la Tmr (1863), 2 E. & B. 678) ; but the renuncia- 
tion must relate to the whole promise (M&raey Steel 


(h Iron Co. v. Naylor (1884), 9 A.C. 442). 

In the latter case, the company had agreed to mU to N. a 
Quantity of ateel to be delivered m specified montUy 
instalments. Two instalmente had been dehvered when tto 
company went into liquidation. N. refused to pay for toe 
steel ddivered, u^ess under an order of toe Court, bei^ 
iimSot the erroneous impression that there was no one to whom 


• Unliquidated damages are those which are not yet agreed « dotenniaad 
docuion Court* 
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psyment oould B«fely be made. It waa held that the 
oompony waa not entitled to npndiate the oontraot and 
refoae to deliver the other inatalmenta, as N.’a refusal to pay 
in the cironmstanoes did not amount to a repudiation of the 
oontraot. 

Altoinatively, the person entitled to performance 
may refuse to accept the renunciation and treat the 
contract as still existing, in which case the legal 
position of the parties is unaffected by such 
renunciation. The promisee would then hold the 
other party to the contract and could institute pro- 
ceedings for breach if the contract were not duly 
performed (Avety v. Bowden (1855), 5 E. &. B. 714). 

Where one of the parties to a contract is guilty of 
conduct which to a reasonable man would imply an 
intention to repudiate the contract, an action for 
breach may be brought immediately, whatever the 
actual intention of the other party may have been 
{Fording v. Bediely-CrundaU (1922), S.C., H.L. 173). 

If before the time of performance arrives one 
of the parties renders the contract impossible of 
performance, the contract may be treated as re- 
nounced by him and an action may be commenced 
immediately {Lovelock v. FranJdyn (1846), 8 Q.B. 
371). 

In this case, F. agreed to assign a lease to L. and executed 
on assignment to some other person, prior to the date upon 
which the original assignment was to hare been completed. 

(2) Failure of Performance. 

When there has been a breach of contract by 
failure of performance, the injured party may bring 
an action for such breach, but whether or not he is 
himself discharged from further performance of the 
contract depends on the nature of the contract and 
the nature of the breach. Where the parties are 
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bound to perforin their respective promises simul* 
taneously, the promises are interdependent, and a 
breach by one party will discharge the other. Thus 
in a contract for the sale of goods where payment 
and delivery are to take place at one and the same 
time, the failure by the vendor to deliver the goods 
will discharge the buyer from his obligation to pay 
for them. Where, on the other hand, the contract 
consists of a number of divisible promises, and there 
has been a partial failure of performance by one party, 
the other party will not always be discharged from 
further performance, but the question is one of degree. 
If the breach is so serious that it goes to the root 
of the whole contract, or if the act or conduct of one 
of the parties amounts to an intimatiem of an intention 
to abandon and altogether I'efuso performance of 
the contract, the other party will be discharged ; if 
the breach is less serious, the injured party may claim 
damages, but will not be liberated from ^lerformance 
of his own promises. The question is one of fact, 
depending on the circumstances of each case. Thus 
where goods are to be delivered in certain instalments, 
a default in the quantity contained in one or more 
of the instalments will not discharge the injured party 
unless the default is so serious as to amount in fact 
to a total failure of consideration (Mersey Steel dt 
Iron Co. V. Naylor (1884), 9 A.C. 436), supra. 

In this connectiou the important distinction 
between conditions and warranties may be observed. 
A conditwn is a term of a contract which is deemed to 
be of the essence of the contract, and on its failure the 
injured party niay treat the contract os discearoxd 
and may olniTn damages ; a wasranly is a term of a 
contract which does not go to the root of the ccmtract, 
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Damages for a speciaJ loss, as where the purofaaser 
loses a particular bargain by the failure of the vendor 
to deliver the goods at the proper time, cannot be 
recovered unless this has been mode a term of the 
contract (Home v. Midland Bailway (1873), L.B. 
8 O.P. 131), or unless the special circumstances were 
known to the person who has broken the contract 
(Hadley v. Baaendale (1854), 23 L. J. Ex. 179). Where 
damage is suffered which is not the natural and 
probable result of the breach, such damage is said 
to be too remote and cannot be recovered. 

The fact that damages may be difficult of assessment 
will not deprive an injured party of his right, and a 
claim may be made not only in respect of loss already 
sustained but also of prospective loss if such loss was 
reasonably within the contemplation of the parties. 

Where the damages relate to some loss expressed 
in a foreign currency, a conversion into sterling must 
be effected, and this is taken as on the date when 
the loss or breach occurred and not as on the date when 
the action is brought (In re British American Cvnlin&ntad 
Bank Ltd, (1923), 128 L.T. 727, C.A.). 

It is the duty of tlie injured party to minimise the 
loss which he has sustained. If A. agrees to sell certain 
goods to B. who before delivery repudiates the contract, 
the measure of loss for which A. could claim would 
be the difference between the contract price and that 
at which he could dispose of the goods elsewhere. 
If he could have resold them at a certain price but 
neglects to do so and disposes of them at a less price, 
the price at which he could have sold will be that to 
be taken in ascertaining the damages sustained. So 
too, where an employment contract is terminated by 
the winding-up of the company (the employers), the 
empl<^ee, in proving for damage suffered, must 
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bxing into account an allowance for semces which 
he was aaked to render to the company acquiring 
the business of his former employers, and which 
he had, in the circumstances, refused (Re Qramophone 
Records, Ltd. (1930), 169 L.T. 193). 

Damages may be “ liqttidatbd ” or “UNUQOI- 
DATBD.” Liquidated damages is a sum agreed on 
by the parties to the contract as an assessment cS. the 
damage or loss consequent upon breach; all other 
damages are unliquidated. Such an assessment may 
be made where difficulty would arise in an accurate 
estimation of loss which might be sustained, the 
inclusion of the provision in a contract is commonly 
found where completion is to be effected by a certain 
time. Demurrage is in the nature of liquidated 
damages, and similar clauses are usual in contracts 
for the erection of buildings, engineering works, etc., 
where the provision is for a stated sum for every day 
or week of delay. 

Although in a contract which provides for liquidated 
damages the sum mentioned can be recovered, care 
must be taken to distinguish h'quidated damages from 
a “ PENALTY,” which in this connection is a sum named 
in a contract to be forfeited on breach, not as an agreed 
valuation of the damages, but as a security for the 
due performance of the contract. On breach of a 
contract subject to a penalty clause, only the actual 
loss incurred as a result of the breach can be recovered, 
and a penalty is none the less such by being termed 
“ liquidated damages ” ; if the sum mentioned is in 
fact in the nature of a penalty, the Court will not 
enforce it (Kemble v. Farren (1829), 6 Bing. 147). 

In Impend Tabaeeo Company (Great Britain and Ireland) 
ltd. V. Farday ((1936), 2 A.B.R. 616, O.A.), an agreomert 
was entewd into lietweon the puttee whereby the pl n intia 

n 
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company nndertook to supply certain brands of tobacco and 
dgaiett^ to the defendant, upon the condition that if the 
latter retailed the articles at a less price than that stipulated 
he should pay to the plaintiffs a sum of £15 in respect of each 
breach by way of liquidated damages. Upon a breach being 
committ^ and a claim made, it waa contend^ by the defendant 
that in view of the dispropoi^onate amount stipulated for and 
the difference in the price at which the articles had been sold 
below that provided for, the provision in the contract was of 
the nature of a penalty. 

The Court of Appeal, however, held that the possible or 
probable amount of the damage must be considered, and that 
the amount provided for must be regarded as of the nature of 
liquidated damages ; nor did the Court consider that the 
financial Inequality of the parties (the defendant being a stall- 
holder) was relevant to the decision as to whether the sum 
!lxed was a penalty or liquidated damages. 

Although in most instances the enforcement of 
th3 term of the contract is resisted on the ground of 
excessive provision as liquidated damages, it is also 
competent for the defendant to plead that the sum 
fixed was intended as a penalty having regard to its 
extreme inadequacy. 

In Widnta Foundry (1925), Lid, v, Cdhdoee AoeiaU Silk 
Co., Lid. ((1931), 171 L.T. 459), A. agreed with B. to deliver 
and erect certain plant and to pay a sum of £20 a week upon 
default. The completion was delayed for 30 weeks, but the 
actual loss suffered by B. was £5,850. Although the Court of 
Appeal held that the sum provided for constituted liquidated 
damages, the Court below (whose decision was reversed) 
expres^ the view that a sum so provided for could be 
regarded as a penalty by reason of its extreme inadequacy as 
much as by its excessiveness. 

(6) Sfecifio Pebfobmakce. 

Specific performance is a decree of the Court 
ordering a party to carry out his part of the contract. 
Such an order is made where the usual remedy 
of damages would not sufficiently compensate the 
injured party, whose rights can only be satisfied by 
the performance of the contract in its exact terms. 
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It is an “equitable” remedy as, at one time, the 
Common Ijaw Courts were only empowered to award 
damages. Although, since the passing of the 
Judicature Act, 1873, all Courts may now make on 
order for specific performance, the following conditiona 
observed by the former Court of Chancery are still 
applicable : — 

(1) There must have been consideration. The 
appellant went to thb Court of Chancery not 
as a matter of right but upon a privilege 
afforded him, and the Court would not extend 
its jurisdiction to the enforcement of gratui- 
tous promises. Nor must the consideration, 
if given, be m<Tely nominal. 

(2) The contiTact must bo fair and just. 

(3) The contract must be enforceable by either 
party. If the contract is one in respect of an 
interest in land (and such contracts were 
chiefly those for which a decree was originally 
sought), a written memorandum in compliance 
with § 4 of the Statute of Frauds was necessary 
for their enforcement. Tliis memorandum may 
have boon given only by tJie party who had 
defaulted, and the Court would not, in this 
case, decree specific performance, for if circum- 
stances had been reversed, the party mentioned 
would not have been in a position to have 
obtained oven his legal remedy. Or the remedy 
might be sought by an infant who would have 
been able to have avoided performance of his 
port of the contract by reason of his infancy. 

(4) The Court must be able to supervise and enfow 
execution. Thus contracts of personal service 
do not fall within the ambit of the rule. 
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Althoui^ essentially an equitable remedy, the 
luinciple of specifio performance is now recognised 
by statute, for under § 52 of the Sale of Groods Act, 
1893, such an order can be made in respect of specific 
or ascertained goods forming the subject of a contract 
ot sale ; and under the Companies Act, 1929, the 
production of registers, normally open to inspection, 
may be ordered where such productiem has been 
refused upon the request <of peraems entitled under the 
Act to inspect them. Although, in the latter instance, 
the ri^t of inspection can scarcely be considered 
contractual, the tendency to widen the application of 
the doctrine of specific performance is worthy of note. 

(c) Injttnotion. 

An injunction is an order of the Court restraining 
a party from doing an act. 

It has already been stated that specific pcrfoimanoe 
of a contract for personal services cannot be enforced ; 
but in some cases an injunction may be sought when 
there is in the contract a negative term, express or 
implied, sufficiently distinct to enable the Court to 
enforce it by an injimction to restrain infringement of 
the negative term. An example of such a negative 
term is an agreement by an artiste to perform at a 
particular place and nowhere dse during a particular 
period {Lundey v. Wagner (1852), 1 U.M. & G. 604). 
The injunction operates not so much as a remedy 
as a mitigation of injury where the defendant does not 
carry out the main purpose of the contract. 

(d) Quantum Mebxtit. 

In some cases a person who has performed a portion 
of his duties under a contract, but has been unable to 
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comi^ete the ‘whole, may sue on a qwxnJtvm meruit t(xr 
the '7alno of the woik done ; but this is only possible— > 

(1) where complete performance was prevented by 
the action of the other party ; 

(2) where the contract is divisible, and a specific 
portion of the remoneration can be allocated 
to each portion of the contract (Mavor v. Pyne 
(1825), 3 Bing. 288) ; 

(3) where the other party has retained and accepted 
the benefit of the part performance after the 
time of completion of the contraif has expired. 

The claim is really founded upon tlie implied 
promise to pay for the work actually done, and is 
supplementary to the action for damages which can 
be brought as a result of the breach ; for the reimburse- 
ment in regard to labour expended would not, by Itself, 
afford complete satisfaction. Where a builder under- 
takes to erect a house for a lump sum and abandons 
the contract after partly performing the work, he has no 
remedy even though the other party secures a benefit 
by the breach . The builder is only eniif led to payment 
on completion of the work (Sumpter v. Hedges (1898), 

1 Q.B. 673) ; but if the other party had repudiated the 
contract, the builder would be entitled to sue on a 
quantum meruit and also for the loss (of profit) he 
had sustained from the breach. 

(4) Semedies against third party procuring breach. 

In speaking of breach of contract, it is well to 
notice that for one person to induce another to break 
a contract already entered upon, is an actionable 
wrong, if the object of the party inducing the breach 
was cither to injure the person who suffers by the 
breach, or to obtain a benefit for himself (Quinn v. 
Leathern (1901), A.C. 496) ; but one or more members 
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of a Trade Unitm may induce a person to break a 
contract in contemplation of a trade dispute (Trade 
Disputes Act, 1906, § 3). 

The underlying principle is that a contract is sacred 
to the parties to it, and no third party must interfere to 
the detriment of either of them. The leading case is 
Imnley v. Qye ((1853), 2 E. & B. 216), where A. 
induced B. to break her contract to sing at a particular 
theatre. The right of action against A. would be 
independent of that against B. for the breach of the 
contract. So, too, when A. persuaded X.’s clerk to 
give him a list of his master's customers, X. could 
claim damages and could secure an injunction for- 
bidding A. from making use of the list {LovoemSUr v. 
Lee (1924), 158 L.T. 372). 

It is not actionable merely to induce a man 
not to enter into a contract (Mien v. Flood (1898), 
A.C. 1) ; but if intimidation be used, or if two or more 
persons combine wilfully to injure a man in his trade, 
a wrong is committed and damages may be obtained 
(Sorrell v. Smith (1925), A.C. 700). The subject is 
one of considerable difficulty and properly belongs 
to the law of torts. 

(d) Impossibility. 

If a person undertakes to ]jerform an act which 
is obviously impossible, e.g. (to employ a Homan Law 
simile), “If I touch the sky with my finger,” there 
can be no contract. But to excuse performance, the 
act must be generally impossible, and not merely 
impossible as regards the particular promisor, for 
what one person cannot do, another may be able to 
do (Thornborrou) v. Whitacre (1706), 2 Ld. Baym, 
1164). 
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(1) Antecedent ImpossUtUity. 

Where at the time of entering into the coi^traot 
performance had already, 'without the knowledge of 
either party, become impossible, the contract is vmd 
(StricMand v. Turner (1852), 7 Exch. 208). 

This principle is incorporated in the Sale of Goods 
Act, 1893, for by § 6 it is provided that where there is 
a contract for the sale of specific goods, and the goods 
without the knowledge of the seller had perished 
at the time when the contract was made, the cmitraot 
is void. The price if paid, can be recovered {StricMand 
V. Turner, supra). Where part only of the specifLc 
goods sold arc in existence, the balance having been 
stolen, the contract is void {Barrow, Lane and BaUard, 
Ltd. V. GabeH J. McCaul A Co. (1929), 73 S.J. 461). 

(2) Subsequent Impossibility. 

Impossibility of performance arising after a contract 
has been entered into does not prima fade excuse a 
party from his obligations under the contract ; if he 
cannot perform what he has promised he must pay 
damages, even though the impossibility has arisen 
through no fault of his own. If he wished to guard 
against any particular risk, he should have inserted a 
clause to that effect in the contract, such as the “ strikes 
or bad weather ” clause froqucutly found in buildizi^ 
contracts. 

Budgett v. BinnmgUm ((1891), 1 Q.B Sfl). 

The UDloBding of a ship was delayed beyond the date agreed 

with the ehipownoia owing to a strike of dock labonrers. 

Held : The shipowners were entitled to damages, the impos- 
sibility of performanco being no excuse 

Where, however, the impossibility is of such a kind 
as to amount to ” frustration ” in the legal sense of 
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the word, both parties are excused from farther 
peifoimauce. “ Frustration may be defined as the 
premature determination of an agreement between 
parties, lawfully entered into and in course of opera* 
tion at the time of its premature determination, 
owing to the occurrence of an intervening event or 
change of circumstances so fundamental as to be 
regarded by the law both as striking at the root of 
the agreement, and as entirely beyond what was 
contemplated by the parties when they entered into 
the agreement. If, therefore, the intervening cir- 
cumstance is one which the law would not regard 
as so fundamental as to destroy the basis of the 
agreement, there is no frustration. Ecpially, if the 
terms of the agreement show that the parties contem- 
plated the possibility of such an intervening circum- 
stance arising, frustration does not occur. Neither, 
of course, docs it aiise where one of the parties has 
deliberately brought about the supervening event 
by his own choice. But, when* it does arise, it 
operates to bring the agreement to an end as regards 
both parties forthwith and quite apart from their 
own volition ” (Per Viacount Simon, L. C., in 
Cricldewood Property rf* InoesUnenl Trust Ltd. and Others 
V. Leighton's Investment Trust Ltd. (1945), A.C. 221). 

Supervening events whh’h are of such a fundamental 
character as to bring about frustration and to release 
both parties from further performance of the contract 
may be classified as follows : — 

(a) Where a contract is made on the basis of the 
continued existence of a specific thing, or the 
continuance of some existing state of affairs, or 
the happening of some future event, further 
performance will be excused if the spedfio thing 
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ceases to exist, or the state of affairs ceases to 
continiie, or the event fails to take place. 
Taylor v. Caldwell ((1863), 3 B and S, 826). 

A contract was mode for the use of the Surrey Gardens and 
Music-Hall on four days in the summer for the purpose of 
giving concerts and fdtes. Before the date arrived, the 
was destroyed by fire. 

Meld ; ^ ^Further performance of the contract was excused, 
because it had been made on the basis that the hall should 
continue to exist. 

Krell V. Henry ((1903), 2 K.B. 740). 

A contract was made to hire a room, the object being to 
view the Coronation procession of King Edward VII. Owing 
to the King’s illness the procession was abandoned. 

Hdd : The contract of hire failed, as the taking place of the 
procession was the basis of the contract to the knowledge of 
both parties. 

(6) Death of either party will excuse further per- 
formance of a contract of personal sei*vice. 
Ulness or other incapacity will similarly excuse, 
if the disability is of such a nature as to make 
performance practically im][)ossible. 
lUibinaon v. Davia(m ((1871), L.R. 6 Ex. 269). 

A pianist was prevented by illness from playing the piano 
in accordance with his contract at a concert to bo given on a 
specified day. 

Held : Tlie pianist was not hable in damages for his failure, 
since the whole contract betw een the parties was based upon the 
assumption by both that the performer would continue living, 
and in sudicient health to play on the day named. This was 
really the very foundation of the promise, and where the 
foundation fails, the promise built on it must foil also. 

This rule only applies to contracts which require 
personal performance ; in other cases, iUness is no 
excuse, and in the case of death the porsonal represent- 
atives of the deceased will bo liable for the performance 
bf the contract. 

(c) A change in the law rendering further perform- 
ance illegal discharges a contract. Outstanding 
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examples of frustration of this nature arise in 
connection with contracts which cannot be 
performed on the outbreak of war because they 
would involve trading with the enemy, and 
contracts for the sale of goods, which cannot be 
performed owing to the subsequent imposition 
of a rationing system. 

(3) Law Reform (Frushraied Contracts) Act, 1943. 

Where a contract governed by English law has 
become impossible of performance or been otherwise 
frustrated, and the parties thereto have for that 
reason been discharged from the further performance 
of the contract, the following provisions have effect 
in relation thereto by virtue of the Law Reform 
(Frustrated Contracts) Act, 1943 : — 

(a) AH sums paid to any party in pursuance of the 
contract before the time of discharge are 
recoverable by the party by whom they were 
paid (subject to retention of expenses as in (c) 
below) ; 

(h) All sums payable to any party before the time 
of discharge cease to be payable (subject to the 
recovery of expenses as in (c) below) ; 

(c) A party who has before the time of discharge 
incurred expenses in connection with the per- 
formance of the contract, may, if the Court so 
allows, retain or recover in respect of such 
expenses out of the money so paid or payable 
to him ; 

(d) A party who has obtained a valuable benefit 
before the time of discharge by reason of some-' 
thing done by another party in connection with 
the contract, must pay to such other party such 
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sum, not exceeding the value of the benefit, as 
the Ciourt thinks just having regard to all the 
circumstances of the case. 

ha estimating the amount of expenses incurred* 
overhead expenses and personal services are taken into 
account, but not insurance money payable by reason 
of the frustration unless the contract or any enactment 
imposed an obligation to insure. 

In fixing the sum to be paid for valuable benefit 
obtained, the Court will have regard to expenses 
incurred by the benefited party (including payments 
made by him under (c) above), and the effect in relation 
to the benefit of the circumstances giving rise to the 
frustration of the contract. 

The Act docs not apply : 

(i) If, although the contract has become frus* 
trated, the drcumstances are not such as to 
excuse further performance. In such a case, 
damages for breach of contract will be payable 
by the party in default in the normal way ; 

(ii) If the time of discharge is prior to 1st July, 
1943; 

(iii) To contracts containbig express provision as 
to frustration, so far as such provisiou is 
inconsistent with the Act ; 

(iv) To tliat part of a frustrated contract which is 
severable from the rest and which has been 
wholly performed at the time of discharge ; 

(v) To any charter party (except a time charter 
party or a charter party by way of demise). 
The reason for excluding certain charter 
parties from the application of the Act was 
that by the general maritime law it had for 
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long been established that advance freight 
was not lepayable even though ship and 
cargo were lost before the delivery could be 
effected, and that, unless otherwise agreed, 
freight (other than advance freight) was only 
payable if the contract was completely per- 
formed ; and it was not desired to make 
alterations to those rules, which would have 
involved siibstantial modification of insurance 
practice. 

(vi) To any contract (other than a charter party) 
for the carriage of goods by sea. The Act is 
excluded from application to these contracts 
for the same reason as in the case of a charter 
party; 

(vii) To any contract of insurance ; 

(viii) To a contract for the sale of specific goods 
which perish before the risk has passed to the 
buyer. In this case the provisions of § 7 of 
the Sale of Goods Act, 1893, will apply in lieu ; 

(ix) To any other contract for the sale of specific 
goods, where the contract is frustrated by 
reason of the fact that the goods have 
perished. 

(e) Operation of Law. 

The principal cases of discharge of a contract 
by operation of law are — 

(1) Merger. 

By the doctrine of merger, a contract of lower 
degree is merged into one of higher degree relating 
to the same matter, thus a preliminary agreement 
becomes merged in the subsequent deed. A judgment 
merges in itself the debt forming the subject of the 
action. 
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(2) Bankruptcy. 

Upon obtaining bis discharge a bankrupt is freed 
from liability in respect of all debts, with oertam 
ezceptians, provable in the bankruptcy. And although 
existing or continuous contracts may be adopted by 
the Trustee, the latter can put an immediate end to 
those of an unprofitable nature by disclaimer, 

(3) Limitation Act, 1939. 

It is considered expedient that any right to which a 
person is entitled should be enforced by action, if such 
action is necessary, within a reasonable time. Action 
must be brought within the following periods after the 
cause of action first arose ; — 

(1) Within one year. 

In actions against any person in connection 
with the execution of any Act of Parliament or 
any public duty or authority ; 

In actions by moneylenders for the recovery 
of money lent and interest, and for the enforce* 
ment of securities (with exceptions); 

(2) Within two yea/ra. 

In actions under statutes to recover sums by 
way of penalty or forfeiture ; 

(3) Within six years. 

(а) In actions on simple contracts ; 

(б) In actions on torts (including the tort of 
conversion of goods) ; 

(c) In actions to recover rent, mortgage interest, 
interest on judgment debts, or interest on 
legacies ; 

(d) In actions by beneficiaries under trusts ; 

(e) In actions to enforce a recognizance, or an 
award when the submission is not by an 
instrument under seal; 
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(/) In actions under statutes (except to recover 
sums by way of penalty or forfeiture) ; 

(4) WvOnn twelve yems. 

(а) In actions on specialty contracts (except 
to recover rent or mortgage interest) ; 

(б) In actions, to enforce a judgment (except 
to recover interest on a judgment debt), 
or an award when the submission is by an 
instrument under seal; 

(c) In actions to recover mortgage money 
secured on real or personal property, or the 
proceeds of sale of land ; 

(d) In actions to recover land ; 

(e) In actions in respect of any claim to the 
personal estate of a deceased person, or 
any share or interest in such estate (other 
than interest on a legacy) ; 

(6) Equitc^le relief. 

In actions for specific ])erformancc, injunction 
or other equitable relief, if the claim is analagous 
to a common law claim, within the same time 
as in the case of the corresponding common law 
claim ; and in any case, without undue delay. 

Time does not begin to run against the creditor until 
the date when the cause of action first accrued, and 
this is not necessarily the same as the date when the 
contract was made. Tims if money is left with a 
banker on current account and is not drawn upon for 
more than six years, the customer’s right of repayment 
remains. The causo of action does not accrue until a 
demand for repayment has been mode, because until 
then there is no obligation on the banker to repay the 
money. 
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Marngham, and OOun v, Berm^ Sstanoia Co. lAmiled ((1947), 

1 All E.R. 749). ' 

L(W orediton of a Company aigned a dooament in 1930 
waiving payment of interest on ^eir loans as from a xlate in 
1927 until such time as the Company was in a position to pay 
the interest. The Company ceased to carry on business in 
1946. The executors of the loan creditors (who had since 
died) thereupon claimed payment of the interest, but the 
Company pleaded that the earlier interest was statute-barred. 

Hdd : The waiver was a binding agreement precluding the 
creditors from suing, made in consideration of the Company 
carrying on business, and hence no cause of action arose until 
1946, when the waiver terminated by reason of the Company 
ceasing to carry on business. Time did not begin to run iiwfj l 
1946, and the claim was not statute-barred. 

The making of a 'winding-up order against a company 
or a receiving order in bankruptcy proceedings against 
an individual stops time running, so that if debts are 
not statute-barred at the time of the making of the 
order, the rights of the creditors to prove are not 
affected by subsequent lapse of time. 

Wliilo any person who would have been a necessary 
party to an action is an enemy or detained in enemy 
territory, the period of limitation does not run, and 
does not expire until the end of twelve months after 
he ceased to be an enemy or detained, or after 28th 
March, 1945, whichever is the later (Limitation 
(Enemies and War Prisoners) Act, 1945). 

In the case of actions for the recovery of land or in 
respect of the conversion of goods, the title as well 
as the remedy is extinguished by the lapse of time, but 
in other cases the liability of the defaulting party still 
remains and may be enforced in oth^ ways than by 
action, and may be revived by an acknowledgment or 
part payment. 

AckTunidedgtnenis a/nd Part Paym&nt, 

An acknowledgment of the debt or part payment, 
if made before the debt is statute-barred, may start, time 
running again, and if made after will revive the debt 
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for a fuiiher period* An acknowledgment is sufficient 
to revive the debt or to start time running again if it 
amounts to an admission that tho debt is owing ; it 
is not necessary that a promise to pay should be 
implied. Thus, a letter acknowledging the debt but 
refusing to pay on the grounds that it was statute- 
barred would be sufficient. The acknowledgment 
must be made by the party to be charged or his duly 
authorised agent. 

Be CdHeeum (Barrow) Limited ((1930), 2 Ch. 44). 

The baUnoe sheet of a company disclosed arrearB of directora’ 
fees outstanding, which had fallen due prior to the limitation 
« period. The diiectoiB claimed payment, but the Company 
pleaded the Statute of Limitation. 

EM : The directors had no authority to bind the Company 
by an acknowledgment in their own favour as directors, and 
their claim was therefore statute-barred. 

Ledingham and Others v, Bermejo Estancia Co, Limited ((1947), 

1 M E.U. 749). 

The balance sheet of a Company disclosed arrears of loan 
interest outstanding, which had fallen due prior to the limitation 
period, in favour of tho trustees of a deceased creditor, such 
trustees being also directoiH of the Company. Tho trustees 
claimed payment, but the Company plc^^ecl the Limitation 
Act, 1939. 

Hdd : It was impossible to say that the Board of l>iroctoTS 
was acting without the authority of the Company, merely 
because ^e acknowledgment was made to themselves as 
trustees, and the interest was therefore recoverable. 

The acknowledgment must be made to the person 
entitled or his agent. 

Bowring-Uanlmry's Trustees v, Bowrhiy-Uardmry ((1943), Ch. 
104). 

Executors acknowledged a statute-barred debt in an Inland 
Revenue Ailidavit. 

Hdd : This did not operate to revive the debt in favour of 
the creditor, since the acknowledgment was not made to him 
or his agent. 

Where there are two or more joint debtors, an 
acknowledgment by one of them will not start time 
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miming again against the other of them. Part pay- 
ment by one of them, if made before the debt has 
^become statute-barred, urili staH> time running again 
against both of them ; but if made after the debt has 
become statute-baired, it will not revive the liability 
of the other. 

DiacMities. 

If at the date when the cause of action arose the 
claimant was an infant, a lunatic or (in certain cases) 
a convict, time does not begin to run against him until 
the disability ceases. Once time has started running, 
however, the occurrence of a disability will not inter- 
mpt it. Furthermore, if a person to whom a right of 
action accrued while under a disabilty, dies, time begias 
to mn as from his death notwithstanding that the 
person to whom the right of action has passed may 
himself be under a disability. The absence of the 
debtor beyond the seas does uot prevent time running 
in his favour. 

Fraud or Mistake. 

Where an action is based on fraud, or a right of 
action is concealed by fraud, or an action is for relief 
from the consequences of a mistake, the period of 
limitation does not begin to run until the plaintiff has 
tUscovered the fraud or mistake, or could with reason- 
able diligence have discovered it. This rule will not, 
however, operate to the prejudice of a bona fide pur- 
chaser of ail interest in property which his predecessor 
may have acquired by fraud or mistake. 

§ 12.— Variation of the Ckmtract. 

As a general rule, the terms of a contract once 
agreed upon cannot be vaiied without the consent 
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of the parties, and any imauthorised alteration of a 
material fact, where the contract is in writing, would 
render the contract unenforceable by the party who ' 
has made the alteration. (See Chap. IV, § 18 (c), for 
the effect of alteration of a bill of exchange.) 

Where the parties have consented to variation, such 
variation should be evidenced in the same manner as 
the original contract. A contract in writing can 
therefore be amended by another written instrument, 
and a deed by another document under seal. If 
the contract is one to which § 4 of the Statute of Frauds 
or § 4 of the Sale of Goods Act, 1893, applies, the 
amending instrument must comply with the require* 
ments as to contents as the original instrument was 
required to do. If, however, the purported variation 
is in the nature of a forbearance for the convenience 
of the parties (e.g., where it was agreed to defer 
deliveries of coal), the contract, if originally in writing 
BO as to satisfy the provisions of § 4 of the Sale of Groods 
Act, win still be enforceable notwithstanding that the 
variation was not so evidenced (Bessler, WaecMer 
and Ohver <& Co. v. SoiUh Derwent Coal Co. (1937), 
4A.E.R. 552). 

The Common Law rule with regard to deeds is 
subject to a modification for Equity recognised 
variation by an agreement in writing not under seal, 
and the Equity rule is deemed to prevail in view of the 
. provisions of § 44 of the Supreme Court of Judicature 
Act, 1925 (see Berry v. Berry (1929), 167 L.T. 602). 

§ 13. — Construction of the Contract. 

The following are the principal rules governing the 
oemstmetion of contracts : — 
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(а) The language must be construed so as to 
carry out the intention of the parties as shomi 
by the whole of the terms. 

(б) Words must be presumed to have their literal 
meaning, but evidence is permissible to 
identify persons or things mentioned in a 
contract, or to show that words apparently 
unambiguous were used in a special sense 
by the contracting parties, provided that 
such evidence merely explains and does 
not contradict the terms of the contract. 
This rule is frequently applied in mercantile 
contracts, where evidence is adduced to 
show that by the custom of merchants 
certain words are used in a technical sense 
other than their visual meaning. Although 
such evidence is permissible to explain UUmt 
ambiguities, parol evidence is never permissible 
to explain a patent ambiguity, that is, an 
ambiguity apparent on the face of the docu- 
ment and not raised by extrinsic facts. 

(c) If there are two possible constructions, one 
legal and the other illegal, the legal construction 
must be adopted. 

(d) Words are to be construed most strongly 
against the party who would benefit by them. 

(e) If there be an alternative in the contract, the 
option as to the alternative lies with the person 
who has to do the first act. 

(/) The contract must be construed according 
to the law of the country where it is made 
(lex loci as it is called), unless it was clearly 
the intention of the parties that this should not 
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be BO. But roles of evidence and procedure 
are governed by the law of the country where 
the action is brought (lea; fori). 

(g) The contract must be cemstrued in relation 
to any custom attaching to the particular 
trade, or to the locality to which the contract 
applies. Such custom must be sufficiently 
established to justify the fact that its 
terms are not incorporated in the contract, 
the parties being presumed to be aware of 
its existence. To be enforceable, it must 
not be inconsistent with the terms of the 
contract, nor must it be contrary to law. 
It must also be certain, reasonable and 
consistent, and must be accepted by the 
mercantile community. Custom must not be 
regarded as in any way static, but may be 
extended with the natural expansion of 
mercantile transactions, e.g., instruments 
which were not at one time regarded as 
negotiable may, in time, come to be so 
regarded. The Courts will take judicial 
notice of a general custom, but a local or 
particular custom must be proved. 

Custom would be operative in the following 
examples ; — 

(1) In contracts of employment, notice of 
termination to be given by either peu^y would, 
in the absence of specific agreement, be taken 
to be the equivalent of the intervals of pay- 
ment of remuneration. Bi the case of par- 
ticular professions speciid custom may be 
proved, e.g., where an actor is engaged for 
a {day running at a London West End 
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theatre, the engagement would, according 
to the custom of the theatrical profession, 
be for the run of the piece, and not for an 
indefinite period terminable by notice 
{Edvio/rAeB (Da^’s Theatre) Ltd. v. Comber 
(1926), 42 T.L.R. 247). 

(2) In contracts for the occupation of dwelling 
houses, where no arrangement is made as to 
period of notice, such period is usually deter- 
mined in relation to the intervals at which the 
rent is payable. 

§ 14. — Conflict of Laws. 

As mentioned in the previous section, a contract 
may be affected by the laws of more than one country, 
and it then becomes a matter of determination as to 
which national law the contract is subject. There 
is no conflict in the true sense, as the contract, or any 
particular phase of it, can be subject to the law of 
one country only ; but the validity of the contract 
might be governed by the law of one country and its 
enforcement by the law of another. Thus in 
Leroux v. Brown the contract was unenforceable 
in this country (though an action might have been 
successfully brought in France) since the written 
memorandum requisite in the circumstances under § 4 
of the Statute of Frauds was not in existence. Tf the 
mUdUy of the contract had depended upon the 
existence of this memoraiidum, the contract would 
have been enforceable oven though the action was 
hymight in England, for the law of France (where the 
contract was made) has no corresponding provision. 

In view of the fact that bills of lading must follow 
the goods to which they relate, in order that dehveiy 
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can bn obtomed, much has been achieved to minimise 
confusion by the agreement between the chief 
maritime powers upon uniform provisions, which have' 
received Parliamentary approval, so far as this 
country is concerned, in the form of the Carriage of 
Goods by Sea Act, 1924 (see Chap. YIII, § 9). 

Bills of exchange, too, by their negotiation, might 
cause the application of the law of more than one 
country, but the position is well-defined, and appeals 
to the Courts in this connection are somewhat rare. 
If a bill of exchange is drawn in this country, payable 
in Germany, and indorsed in France, the En^h 
law will apply in respect of the form and drawing of 
the bill, German law to the presentment for acceptance 
and for payment and matters arising thereout, and 
French law to the indorsement ; and this is irres- 
pective of the country in which any action may be 
brought. 

Most of the cases before the Courts have relation to 
individual contracts of a specific character, and in 
such cases, the terms of the contract itself must be 
considered with a view to ascertaining the intention 
of the parties, where the conditions are subject, on 
the face of the contract, to the laws of two or more 
countries. Whore determination is not practicable 
by this means, the general rule is that the contract 
■will be governed by the law of the comitry where it 
was made {lex loci contractus). 

An English company carrying on husinesB in London and 
having a branch office in Alexandria, entered into a contraot 
with a firm of which one partner was a Scotnman and the 
other a Hungarian, trading in Alexandria, for the ship- 
ment of a cargo of cotton seed from that port to London. 
The goods were shipped on a Swedish vessel which on the 
voyage became a constructive total loss, delivery of the goods 
being taken at Cadiz, All the documenla were in Enghsh 
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ud the ooDtiaot provided for the payment of the freight 
in thie oonntry. There rras nothing in the oontnot to 
indicate that the goods were to be oarried by any pattienlar 
line or by any ship of any partionlar nationality. The 
question of the payment of distanoe freight arose, whioh 
rested upon whether the contract was to be governed by 
Engliah, Swedish or Egyptian law. It was held that the 
parties evidently intend^ English law to apply, and distance 
freight was consequently not payable {The Adria/Ho (1931), 

47 T.Ii.E. 038). 

Although the Courts of this country 'will enforce a ■ 
contract subject to the law of a foreign State (upon the 
production of evidence of what the legal provisioiiB 
actually are), they will not do so if the contract 
is in conflict 'with generally accepted principles of 
morality or justice, nor perhaps where the contract 
would be iUegal in the country where the contract 
is to be carried out, although the law of this country 
may not ha've been infringed. An assignment of a 
debt, due by an English debtor and payable on demand 
in England, was made in a foreign country bet-ween 
two citizens of that country domiriled there, but was 
invalid by the law of that country. It was held not 
to be vahd in this coimtry merely because it was in 
accordance 'with the requirements of English law 
{The Bepvblic of OvMemala v. Nunez (1926), 42 
T.L.R. 625). In another case, a number of persons 
entered into a contract for equipping a steamer for 
the purpose of importing wluskey into the United 
States. A dispute arose, which culminated in an 
action in the Court in this country, and it was held 
that the contract was void as against public policy, 
as it had been formed 'with the view to the committal 
of an act which was criminal by the law of the United 
States, and no proceedings could therefore be brought 
with regard to any right as between the parfaes {FosUr 
V. DriaeoU (1929), 98 L.J.K,B. 282). 
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§15. — Enforcement of Foreign. Judgments. 

S a judgment has been obtained in a foreign country, 
it may be desired by the successful party to enforce it 
in this country if the defendant is resident or carries 
on business here or owns property situated here. 

Whilst the English Courts have for some time afforded 
fadlities for the enforcement in this country of 
judgments obtained abroad, the practice was founded 
on international courtesy only, but codification has 
been effected by the passing of the Foreign Judgments 
(Reciprocal Enforcement) Act, 1933. 

The Act extends to judgments given in the superior 
Courts {i.e., those Courts corresponding to our own 
High Court) of any foreign country where substantial 
reciprocity of treatment is assured, and will becomc- 
operative as regards any particular country by Order 
in Council. Such Order may be subsequently varied 
or revoked as circumstances shall dictate. 

For a judgment to be enforceable, it must be final 
and conclusive as between the parties thereto, and 
must involve the payment of a sum of money not 
being taxes or other cliarges of a bke nature or in 
respect of a fine or other penalty (§ 1). 

The judgment creditor may apply to the High Coiui; 
at any time within six years after the date of the 
judgment, or of the determiuatio]i of an appeal, to 
have the judgment registered in the High Coiut, and 
registration wiQ be effected upon satisfactory proof 
of the matters prescribed. The judgment will not, 
however, bo registered if it has been wholly satisfied, 
or if it could not be enforced by execution in the 
country of the original Court. Upon registration, 
the judgment can be enforced, induding a claim for 
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interest, in the same manner as if it had been originally’ 
obtained in the registering Court. Provision is made 
for a stay of execution during the period for which 
it is competent for any interested party to make 
application for setting aside the registration of the 
judgment. 

Where the sum payable under a foreign judgment is 
expressed in a foreign currency, conversion into 
sterling is to be effected at the rate of exchange ruling 
at the date of the judgment in the original Court. 

In addition to the sum payable under the judgment 
including any interest which by the law of the foreign 
country becomes due under the judgment up to the 
time of registration, the judgment shall be registered 
for the reasonable costs of and incidental to registra- 
tion, including the costs of obtaining a certified copy 
of the judgment Irom the original Court (§ 2). 

Power is given to make Rules of Court with regard 
to such matters as the lodgment of seemity for costs 
by persons applying for registration, the scn'ice on 
the judgment debtor of notice of registration, the 
fixing of the period within which application can be 
made for the r^istration to be set aside, etc. (§ 3). 

Registration shall bo set aside if the iTgistering 
Court is satisfied — 

(1) That the judgment is uot actually a judgment to 
which the Act applies. 

(2) That the original Court had no jurisdiction in 
the circumstances of the case. 

(3) That, notwithstanding that the debtor had been 
duly served with notice of the proceedings in 
the original Court, he did not receive the notice 
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in sufficient time to enable biwi to defend the 
prooeedinp and did not appear. 

(4) That the judgment was obtained by fraud. 

(6) That the enforcement of the judgment wotdd be 
contrary to public policy in this country. 

(6) That the rights under the judgment are not 
vested in the person by whom application for 
registration was made (§4). 

The Act may, by Order in Council, be made applicable 
to any of TTi'h Majesty’s Dominions and to judgments 
obtained in the Courts of such Dominions. The 
term “ Dominion ” shall be construed as including 
any territories which are under His Majesty’s pro- 
te^ion and to any territories governed under mandate 
from the League of Nations (§ 7). 
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SYNOPSIS OF CHAPTER II 
AGENCY 

S 1. — DnnNiTfoN or AaEHor. 

2. ^APA01TY TO ATFOniT* OB AOT AA, AOXNT. 

3. — OLAASmOATION or Aobmtb. 

4. -*-AjpFonvTMxirc or Aornt. 

(a) ExpiOBH Appointmont. 

(b) Implied Appoinlment and Agency of Neoecmty. 

(e) Appointment by Ratification. 

•>.--'The Authobity or the Agent. 

0. — ^Dxlroation by tbx Agent, 

7. — Duties of the Agent to the Frinoipal. 

(a) To cany out the terms of the Employment. 

(b) To Account. 

(c) Secret Profits. 

8. — The Liability or the Agent to the Fbinoifal. 

fl. — ^R ights or the Agent against the Fbxnoifal. 

(а) Remuneration. 

(б) To be indemnified in roapecb of hia Agency. 

(c) Lion. 

(d) Stoppage in Transitu. 

(s) Accounts. 

10. — The Fbinoifati and Thibd Pabtdsb. 

(a) The Authority of the Agent. 

(b) The Liability of the FrincipaJ. 

(c) Undisclosed FrincipaJ. 

(1) Where the existence of the Frinelpal is not disclosed. 

(2) Where the identity of the Princi]^ is not disclosed. 

(d) Credit given to Agent. 

(e) Misrepresentation by Agent. 

(/) Torts of Agent. 

11. — ^Agent and Thibd Pabtibs. 

(a) Liabilities. 

(b) Breach of Warranty of Authority. 

(c) Rights of Agent. 

12. — Dbtebmination or Agency. 

13. — Sfboial Classes or Agents. 

(a) Factors. 

(1) As to Disposition nf Qoods. 

(2) As to effect of Fledges. 

(3) As to Consignors and Consignees, 
fb) Brokers. 

(1) Stookbrokers, 

(2) Insurance Brokers. 

(e) Bankers. 

(d) AuoiionoerB. 

(s) Fortners. 

(/) Married Women. 

Ig) Children. 
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CHAPTER II 
AGENCY 

§ I. — ^Definition of Agency. 

An agend is a person having express or implied 
authority to represent, or act on behalf of, another 
person, who is called the principal, with the object of 
bringing the principal into legal relations with third 
parties. 

The relationship between the principal and the agent 
is called agency. It is usually, though not necessarily, 
created by contract between the principal and agent 
and is then analogous to, but not identical with, the 
contract between master and servant. 

§2. — Capacity to appoint, or act as, Agent. 

Any person capable of entering into a contract on 
liis own behalf may do so by means of an agent, and 
that, even although the agent might, on account of 
infancy or for some other leascii, bo incapable of enter- 
ing into the contract on his own behalf. An act done 
by an agent, as such, is deemed to be the act of the 
principal who authorised it, the agent being looked upon 
merely as an instrument ; hence a person having no 
capacity to contract on his own behalf is competent to 
contract on behalf of and so bind liis principal. 

But a legal disability to contract personally cannot 
be surmounted by the appointment of an agent, for 
the power to be given to the agent must be possessed 
by the principal. The agent is regarded as the mouth- 
piece of the principal. 

§3. — Glassification of Agents. 

A innysRSAL agxitt is one who has unrestricted 
authority to contract on behalf of his principal. 
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Such appoiiitments are rare, but might oiiBo under au 
unlimited power of attorney. 

A OEKBBAL AOEST is one who has authority to act 
for his principal in all matters conceming a particular 
trade or business, or in some specifiod direction such 
as the administration of an estate ; or to do some act 
in the ordinary course of his trade, profession, or 
business as an agent, on behalf of lus principal. 

A SPECtAii AQBNT is ono who has authority to do 
some particular act, or represent his principal in some 
specific transaction. 

A DEL GBEDEBE AGENT is a mercantile agent who, in 
consideration of a higher rate of remuneration than is 
otherwise paid, undertakes that persons with whom he 
enters into contrarts on behalf of the principal shall 
duly perform those contracts. An agreement by an 
agent to sell on a del credere commission is not a promise 
to answer for the debt, default, or miscarriage of 
another person witliin the meaning of § 4 of the Statute 
of Frauds, and it is therefore not necessary that such 
sn agreement should be in writing ; it is rather a 
promise of indemnity to the employer against the 
agent’s own inadvertence or ill-fortune in making con- 
tracts with persons who caimot perform them by 
reason of their insolvency (Sutton v. drey (1894), 
1 Q.B. 28S). A del credere agent must, of course, be 
capable of entering into a valid contract with his 
principal ; for although the agent's disability would 
not affect a contract as between the principal and 
third parties, the principal’s own remedy on the 
indenmity may be lost by the agent's want of capacity 
to contract personally. This is not strictly a separate 
classification, as the relationship of principal and 
agent rests upon another conti*act to which the del 
eredere arrangement is subsidiary. 
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$ 4.— Appointment of Agent. 

The relation of agency exists, and can only exist 
by virtue of the expressed or implied assent oi both 
principal and agent, except in certain cases where 
the relation arises by operation of law, known as 
AQEiroY OF NBOBSSiTT. Such relation may arise by — 
(a) Express appointment by the principal ; 

(h) Implication of law, or by necessary operation 
of law, from the situation of the parties ; 

(c) Subsequent ratification by the principal of 
acts done on his own behalf. 

(a) Express Appointment. 

As regards express appointment, there is generally 
no particular form in which it need take place ; but if 
the agent is authorised to contract under seal, hiS 
appointment must be by power of attorney, t.e., under 
seal ; and the appointment of an agent by a corpara- 
tion, other than a trading corporation, must also be 
under seal. 

An agent to contract under §§ 1-3 of the Statute 
of Frauds (repealed and re-enacted by the Law of 
Property Act, 1925, §§ 54 & 55) — ^that is to say, to make 
a leEuse for more than three years — must, under that 
Act, be appointed in writing ; and since by the Real 
Property Act, 1845, § 3 (now repealed and re-enacted 
by the Law of Property Act, 1925, § 52) these contracts 
now require to be under seal, the appointment must 
be by deed. An agent to let for a period not exceeding 
three years may be appointed verbally. 

An agent to sign for his principal a declaration of 
wiUingnesB to act as director, for the purpose of being , 
filed with the Registrar of Companies, or an agent to 
sign for bis principal a copy of the prospectus, for the 
purpose of filing with the Registrar, must be appointed 
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in writing (§§ 41 & 181, Companies Act, 1948). The 
holder of a proxy must also be appointed in writiag. 

As regards oontracta within § 4 of the Statute of 
Strands, or § 4 of the Sale of Goods Act, 1893, an agent 
to enter into such contracts may be appointed verbally, 
and may then sign the written memorandum upon 
which the contract may be enforced (Siggijti v. 
Senior (1841), 8 M. & W. 834). 

(b) Implied Appointment and AiJency of Neceselty. 

When a person assumes to act for another, the 
assent of the person on whose behalf the act is done will 
not be implied from his mere silence or acq[uiescence, 
unless the situation of the parties is such as to raise a 
presumption that the act is done by his authority 
{Dixon V. Broomfidd (1814), 2 Chit. 205). 

But if the circumstances are such that the apparent 
agent acts by authority of the principal, the assent to 
such agency can bo implied, and the agency is an 
AOxncY BY BSTOFFEL {Pickering v. Bnah (1812), 15 
East 38). 

An auctioneer, in a sale by public auction, is agent 
for the seller, and after the f^l of the hammer he is 
also, by implication of law, agent for the buyer ; and 
his signature will then bind both parties under § 4 of 
the Sale of Groods Act, 1893, or § 40 of the Law of 
Property Act, 1925. 

In certain circumstances a person may become 
the agent of another without any express or implied 
appointment, and is known as an agent oe necessity. 
Thus, a master of a ship or a common carrier may» 
when so compelled by circumstances, pledge his 
employer’s credit ; and a wife who has been deserted 
by her husband may become his agent of necessity 
to pledge his raedit for necessaries. (See §13 (/) 
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post.) In Prager v. EUxtapid, Stamp de Heacock 
((1924), 1 K.B. 566), it was held that the doctrine of 
Agency of necessity was not confined to certain dasses 
of agents only; but the agent must prove such an 
emergency as compelled him to act as he did. In 
such circumstances there is an inference that the 
agent must protect the interests of his principal and 
that he has, therefore, an implied authority to bind 
his principal in the performance of acts of an ex<. 
ceptional character and done in good faith. 

The case of the Qreat NorOtem Baihvay v. SvnffiM ( (1874), 

9 Ex. 132) affords an iUnstration of this principle. A, had 
sent a horse from King’s Cross to Sandy, and upon arrival 
at its destination the animal was not met, nor was an address 
available to which the horse could be delivered. It was held 
that the railway company were able to recover from the owner 
the livery stable charges necessarily incurred in the circum- 
stances. 

If a person performs an unauthorised act in relation 
to another’s property, he cannot claim the protection of 
the doctrine of agency of necessity merely because it 
was convenient to perform the act. Thus in Sachs v. 
Miklos and Others ((1948), 1 All E.K. 67), a gratuitous 
bailee of furniture, who found it inconvenient to 
retain the articles and who was unable to communicate 
with the owner, sold them without the owner's author- 
ity. On being sued for conversion, the bailee failed 
to establish an agency of necessity, the sale of the 
furniture being no more than an act of convenience, 
and was held liable in damages. 

For such an agency to exist the act must be performed 
in such circumstances as would render it impossible 
to obtain the presumptive principal’s instructions. 

In Springer v. Oreat Western Sailwaj/ Co. ((1921), 1 E.B. « 
257), S., in Jeney, had sent a consignment of tomatoes to 
London. They airived at Weymouu three days late and, 
owing to a railway strike, a further two days' dday ooourred 
in unloading. They were then found to be in poor condition 
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and, to minimue the loes, the nilw&y oompeny decided to cell 
them locally. The railway company was held liable to S. 
for the loss. S.’s instructicins oonld sad shonld have been 
obtained when the condition of the tomatoes was discovered. 

(c) Appointment by Ratification. 

Where an act is done in the name or on behalf 
of a person vvithout his authority, by another perstm 
assuming to act as his agent, the person in whose 
name or on whose behalf the act is done may, by 
ratifying this act, make it as valid and effectual as 
if it had been originally done by bis authority, whether 
the person doing the act was an agent exceeding his 
authority, or was a person having no authority to act 
for him at all ; but the only person who has power 
effectively to ratify an act is the person in whose 
name or on whose behalf the act was done, and IT is 
NECESSARY THAT HE SHOtTLD HAVE BEEN IN EXIS* 
TENCE, AND CAPABI.E OF BEING ASCERTAINED AT THE 
TIME THAT THE ACT WAS DONE {Marsh V. JosejOh 

(1897), 1 Ch. 214). 

A company cannot, after incorporation, ratify a 
contract entered into by the promoters on behalf of 
the company before its incorporation, since it was 
not in existence at the time the contract was made 
(Kelner v. Baxter (1866), 2 C.P. 174); it may, of 
course, enter into a new contract on the same lines if 
appropriate power exists {Ashbury Caurw^e Co. v. 
Bidie (1875), 7 H.L. 653) ; or incur liability by 
jin-lring a benefit under the contract {Totiche v. 
Metropolitan Warehousing Co. (1871), 6 Ch. 671). 

Where an offer is made to an agent, and is 
accepted by him without authority, the aooeptanoo 
may be ratified by the principal, and the oontraot 
thereby be made binding on the person who made the 
offer, even if he has, in the meantime, given notice 
to the principal d the withdrawal of the offer. The 
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ratification of the principal is of the acceptance by 
the agent and consequently relates back to such date. 

Thus A. made an nffer to B., the managing diieotor of a 
company, by whom it was aooepted, without authority, 
on behalf of the company. A. then withdraw his offer, and 
gave the company notice to that effect, and the company 
Bubsequrntly ratified B.’a unauthorised acceptance. It was 
held that the ratification related back to the time of 
acceptance, and the withdrawal was rendered ineffectual 
{BoUon Partners v. Lambert (1888), 41 C.D. 295). 

1C an agent accepts an offer on behalf of his 
principal, hut subject to that principaVe ratification, 
the third party is entitled to withdraw the offer at any 
time before such ratification takes place ; as the 
acceptance must be imconditionai to be binding 
on the offeror (Watson v. Davies (1931), 71 L.J. 46). 

A contract made by a person in his own name, not 
purporting to act on behalf of a principal, but having 
an undisclosed intention to act for another, though 
without that other’s authority, cannot bo ratified by 
that other so as to enable him to sue, or render him 
liable to be sued on the contract (Keighley, Maxted 
ds Co. V. Durant (1901), A.C. 240). 

No person is deemed to ratify an act done without 
his authority unless at the time of so doing he had a 
full knowledge of all the material circumstances under 
which the act was done (Freeman v. Rasher (1849), 
13 Q.E. 780). 

§6. — The Authority of the Agent. 

An agent has implied authority to do whatever is 
necessary for the effective execution of his express 
authority in the usual way. The authority, whether 
express or implied, cannot exceed the limits of the 
powers of his principal (Shrewdmry, dhc.. Railway Co. ’ 
V. L. tk N. W. Rly. Co. (1867), 6 H.L. Cas. 113). 
Any general authority is regarded as authority to act 
only in the usual way and ordinary course of businesa 
(Wiltshire v. Sims (1808), 1 Camp. 258). 
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An agent who is given a general authority to con- 
duct a particular trade or businesB, or to act in parti- 
cular matters^ has an implied authority to do anything 
which is incidental to the ordinary conduct of such 
trade or business, for the proper performance of the 
duties he undertakes ; but he must not do any thin g 
outside the ordinary scope of his employment and 
duties. Authority of an agent to sell goods does not 
however, of necessity, imply an authority to receive 
payment of the price {Bvimck v. Qrant (1924), 2 BLB. 
483), although there is jtrimA facie authority 
(New Forest Agricultural Co-operative Society v. Broun 
(1927), L.J. O.C.R. 60) ; consequently if such authority 
con be implied from the circumstances and the agent 
misappropriates the amount received, the principal 
cannot again claim from the buyer the value of the 
goods. If an agent has authority to receive paymwt 
in cash for goods sold, but the purchaser receives notice 
that all cheques must be drawn payable to the order 
of the principal, and draws a cheque payable to the 
order of the agent, he (the purchaser) would be dis- 
charged from further liability, it being held that the 
notice was not sufficient to withdraw the agent’s 
authority {^Bradford & Sons, Ltd. y. P rice Bros. (1923), 
39 T.L.R. 272). 

A principal may be estopped by his own conduct 
from denying the agent’s authority {Farquharson v. 
King (1902), A.C. 325). 

An agent has an implied authority to conform, in 
the pursuance of his agency, with the usages and 
customs of the place of business in which he is employed 
{Sutton V. Tatham (1839), 10 A. & E. 27), unlMs the 
usage or custom is illegal or unreasonable {Hampton v. 
Young (1881), 7 L.E. Ir. 289), or has the effect of 
changing the character of the agency {Bobinson v. 
MoOett (1874), 7 H.L. 802). 
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S 6.-^ele$ation by the Agent. 

An agent haa no power to delegate his authority 
to a deputy or substitute, unless he has the express or 
implied assent of the pxincipsl ; the maxim “ ddegatna 
non poUH ddegare'* precluding delegation without 
such assent in all cases where the character of the 
agency involves personal confidence in the agent. The 
agreement of the principal to the delegation is implied 
where — 

(i) it is customary in the trade or business con- 
cerned, or 

(ii) it is necessary to the proper carrying out of 
the agency. 

So, where a professional man, e.g., a solicitor or 
accountant, is appointed to act for a client, delegation 
of some of the duties to clerks is permissible, and 
the agent takes responsibility therefor. A country 
solicitor is also empowered to employ a London 
agent for the conduct of proceedings in the Courts. 

It is also considered that an agent has power to 
delegate his duties to another in the event of a sudden 
emergency, but for this course to be justified, there 
must be extreme urgency, and the inability on the 
part of the agent to conummicate with his principal 
{Qtoiliaia v. Twist (1895), 2 G.B. 84). 

If the agent himself delegates to a sub-agent, the 
agent is answerable to the principal for mcmey received 
by such sub-agent to the use of the principal, and 
is also responsible to the principal for any damage 
arising out of the negligence, want of skill, or breach 
of duty of the sub-agent (Stvire v. Francis (1877), 
3 A.C. 106). There is no general rule that privity 
exists between a principal and a sub-agent. Such 
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privity will only exist where the principal 
authorised his agent accor dingly . Consequently, a 
principal cannot sue a sub-agent for the negligent 
perfonnance of his duties (Calico Frivteri AsmtcMvm 
V. Barclay’s Bank ai^d Tha Anglo-Paleatme Co., Ltd. 
(1930), 170 L.T. 469). 

Where an agent delegates his entire employment 
to a substitute, with the knowledge and consent of the 
principal, privity of contract may arise between the 
principal and the substitute, so as to render the sub- 
stitute responsible to the principal for the proper per- 
formance of his duties, if such was the intention 
of the agent and of the substitute (De Buccchc v. 
AU (1877), 8 Ch. D. 286). Where a sub-agent is 
appointed without the authority, express or implied, 
of the principal, the principal is not bound by his 
acts {Schmaling v. Thomlinson (1815), 6 Taunt. 147). 

§ 7. — ^Duties of the Agent to the Principal. 

(a) To carry out the terms of the Employment. 

An agent must carry out the terms of his agree- 
ment in accordance with the authority conferred upon 
him, and he must follow his principal’s instructions, 
except where they are illegal {Smart v. Sandars (1848), 
5 C.B. 890). 

Ih the absence of express instructions he must act 
according to usage, if there is any custom {Solomon v. 
Barker (1862), 2 F. & P. 726) ; otherwise he may 
e ve rcis e his discretion so long as this is consistent with 
the terms of his employment, and he acts solely on 
behalf of his principal (Gray v. Haig (1864), 20 B. 219). 

He must exercise proper core, skill, and diligence. 
A paid agent must always exercise the skill which is 
usual and necessary in such matters. A gratuitous 
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agent need not perfomi the agency, but if he does, 
he must exercise the skill that he possesses. Where 
a person holds himself out as possessing the skill and 
intclh'gence necessary for the cai-iying out of a 
particular imdertaking, he must exercise such skill 
as one so holding himself out might bo expected to 
possess. If the agent fails to exercise the proper 
degree of cai'e, skill, and diligence, he is said to be 
negligent. As to whether there has been negligence 
is a question of fact depending upon the nature of the 
agency and the surrounding circumstances, and its 
determination is often one of considerable difficulty. 
The only general rule which can be laid down is that 
the agent must display such care and diligence as 
would be expected from that fiction of the law, the 
reasonable man,” he must do all those things which 
are generally considered proper in the particular 
class of agency in which he is employed. 

The agent must not act in any way that would be 
inconsistent with his agency, and therefore any 
custom which would give him the character of a prin- 
cipal, or which would give him an interest opposed to 
his duty as agent, is an unreasonable custom, and will 
not bind those who had no cognisance of it. 

The agent must not deny the title of the pnnoipal 
to goods entrusted to him by the principal, and he 
must not, when acting as agent, sell the goods of the 
principal to himself, or acquire any interest in them. 

Thus where A. employed a broker B. to sell goods, and B. 
sold the goods to C., but in such a way that they were really 
sold to himself and C. jointly, upon B. going bankrupt wilm 
the goods still in his possession (C. also being bankrupt), ^ 
principal had a right to repudiate the oontraot, and to recover 
the actual goods from the Trustee in the bankruptcy (a 
partr HvA, re Pmbertm (1840), Hont. A Gh. 667). 
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(b) To Account. 

The agent must pay over to his principal all money 
received on behalf of the latter, and must keep such 
money, and, in fact, all property of the principal^ 
separate from his oini money and property, or t.hii.t of 
other persons. If he were to pay the money of his 
principal into his own bank, and such bank were to 
fail, he would be responsible for the same, even though 
receiving no remuneration for his agency (Massey y. 
Banner (1820), 1 Jac. ft W. 241). He must always be 
ready with accounts of transactions that have arisen 
in the course of his agency (White v. Lincoln (1803), 
8 Ves. 363). He must preserve all documents relating 
to the affairs of his principal, and must produce them 
when required. 

When accounts have been settled, the principal has 
no right to have them reopened, unless the agent has 
committed fraud ; and if this is the case, such accounts 
will be reopened ab initio, and the agent cannot set 
up the Statutes of Limitation against it. If, however, 
fraud has not been committed, he may plead, and is 
entitled to the benefit of, the Statutes of Limitation, 
unless he is sued for property entrusted to liim in his 
capacity of agent, or for the proceeds or value of any 
such property converted by him to his own use (Be 
Lands Allotment Co. (1894), 1 Ch. 616). 

(c) Secret Profits. 

The agent must not make any profits without the 
knowledge and consent of his principal. Any profits 
so acquired must be paid over to the piincipal. 

Jtegier v. GampbeU-Stvart ((1939), Ch. 7fl0). 

An agent agreed to act for a principal in obtaining a house. 

He bought a house for £2,000 in the name cd a nominee, and 

subsequently entered into a contraot with the nominee to 
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pnrrbaBe it from him for £4,600. He then re-sold it to his 
prindpol for £6,000, representing that he had paid £4,600 for it. 

Hdd : The agent was liable to aooonnt to the prinoqial, 
not only for the £600 profit, bat also for the £2,600 profit on 
the previous transaction. 

If a principal is aware that the agent raceivea a 
recompense from third parties for liis work, but mis- 
understands the extent of it, the principal will have no 
right to claim buch remuneration, unless the agent has 
wilfully misled the principal {Great Western Insurance 
Co V. Cunliffe (1874), 9 Ch. 525). 

The director of a company standing in the nature 
of a paid agent of the company is not entitled to the 
benefit of any profit or advantage arising from his 
employment as the agent of the company, unless the 
company itself approves him retaining such benefit. 

In JBe North Aiutraliatt TerrHory Co., Arehera’ case ((1S92), 

1 Ch. 322), A. agreed to accept the office of director upon the 
teims that he was indemnifi^ by tho promoters for the sum 
paid by him for his qualification shares. After the resigna- 
tion of A. from the office of director, the promoters purchased 
the shares, which had become worthless, at the original 
price paid by him ; and it was held that A. must aooonnt 
to the oompony for the sum so obtained, t.e., the value cd the 
indemnity obtained under the secret agreement. 

If a director receives a gift of any kind from the 
promoters of the company, he can be compelled to pay 
over to the company the actual gift, or its maximum 
value during the period that he has had it in his pos- 
session, at the option of the company {Eden v. 
Eiddlesdale^s Lamp Co. (1889), 58 L.J., Q.B. 579). 

The Prevration of Corruption Act, 1906 (§ 1), 
provides as follows : — 

1. — (1) If uiy agent eormptly aooepte or obtains, or agree s 
to accept or attempts to obtain, from any pemon, for himself 
at for any other person, any gift or oonsideration as an fodoM- 
ment or reward for doing or forbearing to do, or for having 
after the passing of this Aot done or forborne to do, any aot in 
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relation to his principal’s affaira or bnaincaBi or for showing 
or forbearing to show fayour or diafayour to any person in 
relation to his principal’s affairs or business ; or 

If any penon comiptiy giyes or agrees to giye^ or often any 

e or consideration to any agent as an inducement or reward 
doing or forbearing to do, or for haying after the passing 
of the ^ct done or forborne to do, any act in relation to his 
principal’s affairs or business, or for showing or forbearing to 
show fayour or disfayour to any person in relation to his principal’s 
affairs or busmess ; or 

If any person knowingly giyes to any agent, or if any agent 
knowingly uses with intent to deceiye his principal, any receipt, 
aocount, or other document in respect of which the principal 
is interested, and which contoms any statement which is false 
or erroneous or defectiye in any material particular, and which 
to his knowledge is intended to mislead tiie prinoi^, he shall 
be guilty of a misdemeanour, and shall be liable on conviction 
on indictment to imprisonment, with or without hard labour, 
for a term not exceeding two years, or to a fine not exceeding 
five hundred pounds, or to both such imprisonment and such 
fine, or on summary conviction to imprisonment, with or without 
hard labour, for a term not exceeding four months, or to a fine 
not exceeding fifty pounds, or to both such imprisonment and 
such fine. 

In order to prosecute under this Act it is necessary 
to obtain the consent of the Attomey^General or 
Solicitor-General- 

Where an agent has received a secret commission, 
the principal may, on discovering the fact, repudiate 
the contract (Bartra/m ds Sons v. Lloyd (1904), 
20 T.L.R. 281) ; he may also recover such commission 
back from the agent {Andrews v. Ewmsey ds Go, (1903), 
2 K.B. 635) ; and may refuse him any remuneration. 
If the commission has caused him to pay a higher price 
than he otherwise would have done, he may recover 
the excess from the other party {Hovenden dh Sons 
V. MiUhoff (1900), 16 T.L.R. 506). 

If a bribe has been taken by an agent, he is liable 
to account to his principal for the money so received, 
or if it consists of property, for the m axiynum value of 
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such property while in his possession ; and the prin> 
cipal may recover such money with interest at 5 per 
cent, per annum thereon. If the bribery has resulted 
in a breach of duty to the employer, the agent will also 
be answerable in damages, and this irrespective of the 
right to recover the bribe (Mayor of Salford v. Lever 
(1891), 1 Q.B. 168). The agent will also under these 
circumstances forfeit the remuneration to which he 
would otherwise have been entitled { Andrews v. 
Ramsey <b Co., supra). 

If money received by way of bribery is invested, 
the money cannot be followed, and the remedy of the 
principal is by way of an account, the relation between 
an agent and principal on this point being that of 
debtor and creditor. 

§ 8. — ^The Liability of the Agent to the 
Principal. 

An agent does not generally incur personal 
liability to his principal in respect of contracts made 
on his behalf, but as has already been shown, a dd 
credere agent does actually under a collateral contract 
indemnify his pnncipal agauist loss. 

If the agent becomes bankrupt, the principal is en- 
titled to recover money entrusted by him to the agent, 
for special application, which is still in the possession 
of the bankrupt ; and he may also recover other pro- 
perty (including debts due to the bankrupt as his agent) 
in the possession of the bankrupt. The agent must 
not, however, be in possession of such property under 
such circumstances that he is the reputed owner, 
since otherwise the “ order and disposition clause ” of 
the Bankruptcy Act, 1914, § 38, will apply to goods 
in his posession. 
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An agent would be liable in damages to his principal 
if he were guilty of a breach of duty. He must not 
disclose to third persons information of a confidential 
nature entrusted to him in the course of his duties, 
and liability would attach to liim even after the 
termination of his agency. 

A., whilst in B.’s employment, extracted a list of customen 
from B.’s order book and used it in a business which he 
subsequently established. It was held that it was an implied 
term of the contract that the employee should exercise 
good faith in view of the confidential relationship between 
him and his employer, and the latter was therefore entitled 
to damages and an injunction {Robb v. Oreen (1B95), 2 Q.B. 
316). 

A similar decision was given in Lamb v. Emns ((1B93), 

1 Ch. 219), where A. was employed by B. as exclusive agent 
to canvas for orders for insertion of traders* names in B.’s 
directory. After the termination of his employment, A. 
attempt to use the information so obtained for the benefit 
of a rival publication. 


§9. — ^Rights of the Agent against the Principal, 
(a) Remuneration. 

An agent, unless he has undertaken to act gratui- 
tously (in which case he is not bound to take up the 
agency), is entitled to remuneration. If a contract, 
BO far as remuneration is concerned, is in express terms, 
the agent vrill be entitled to the remuneration agreed 
upon ; otherwise he is entitled to a reasonable re- 
muneration. 

Where a contract of agency provides for commission 
being paid to the agent, it is a question of construction 
of the contract whether in any particular case events 
have occurred which entitle the agent to his commission. 

** Xhe primary necessity in each instance is to ascer- 
tain with precision what are the express terms of the 
particular contract under discussion, and then to 
consider whether these express terms necessitate the 
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addition, by implication, of other terms In oon- 

traclB made with commission, there is no justifi- 
cation for introducing an implied term unless it is 
necessary to do so for the purpose of giving to the 
contract the biisincss effect which both parties to it 
intend that it should have. It may be useful to 
point out that contracts imdcr which an agent may 
be occupied in endeavouring to dispose of the prop- 
erty of a principal fall into several obvious classes. 
There is the class in which the agent is promised a 
commission by his principal if he succeeds in intro- 
ducing to his principal a person who makes an adequate 
offer, usually an offer of not less than the stipulated 
amount. If that is all that is needed in order to 
earn his reward, it is obvious that he is entitled to be 
paid when this has been done, whether his principal 
accepts the offer and carries through the bargain or not. 
No implied term is needed to secure this result. There 
is another class of case in which the property is put 
into the hands of the agent to dispose of for the owner, 
and the agent accepts the employment, and, it may be, 
expends money and time in endeavouring to it 
out. Such a form of contract may well imply the 
term that the principal will not withdraw the authority 
he has given after the agent has inciured substantial 
outlay, or, at any rate, after he has succeeded in 

finding a possible purchaser There is a third class 

of case where, by the express language of the contract, 
the agent is promised his commission only upon com- 
pletion of the transaction which he is endeavouring to 

bring about between the offeror and his principal 

There seems to be no room for the implied term (that 
the principal will not without just cause so act as to 
prevent the anient from earning his commission) in 
such a ease. The agent is promised a rewasd in 
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retum for am event, amd the event haa not happened. 
He runs the risk of disappointment but, if he is not 
'willing to run the risk, he should introduce into the 
express terms of the contract the clause which protects 
him ” (Per Ftacounf Simon, L. C., in the Luxor 
Case below). 

L/uacor {Eastboumv) Limited (m Liquidation) and Othero ▼, 
Cooper ((1941), A.C. 108). 

Luxor Limited wished to dispose of two csmemss, «nil agreed 
to pay their agent a commission on the completion of the sale 
to any purchafier whom he could introduce. He produced a 
purchaser who was able and willing to complete, but the 
Oompany then decided not to proceed with s^e of the 
property. The agent claimed his commi>iBion on the ground 
that there ought to be implied in his agency agreement a term 
to the effect that the Company would not without just cause 
so act as to prevent him from earning his commission. 

Held : On the construction of the contract in question no 
such term was implied, and the agent was not entitled to his 
commission. 

Jones V. Lowe ((1945), 1 K.B. 75). 

A principal employed an agent to find a purchaser for her 
house, the terms of the contract of agency providing that 
commission should be payable ”in the event of the agent’s 
producing a purchaser.” The agent found a purchaser ready 
and willing to complete, but the principal declined to sign a 
binding contract and withdrew her house from the market. 

Held : On the express terms of the contract the commission 
was to be payable o^y on a purchaser being found, and a persem 
willing to purchase did not become a purchaser until a binding 
contract of sale was cnteied into. Accordingly the agent was 
not entitled to commission. 

Giddys v. HorsfaU ((1947), 1 AU E.R. 460). 

A principal employed an agent to sell his house, commission 
being payable in the event of the agent bemg instrumental 
in introducing a party prepared to purchase.” The agent 
obtained a prospective purchaser, but the vendor withdrew 
before the contract was signed. 

Hdd : The contract being for the payment of oommiBBicm on 
the introduction, not of a purchaser in the sense of a penon 
ultimately purchasing, but of a person propared to purchase, 
the agents were en^Sed to their co m m i sBion. 
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The agent must, to claim his remuneration, 
show that the transaction was due to his agency; 
he need not, however, actually complete the trans- 
action, nor is it absolutely necessary that he should be 
acting for the principal at the time of the completion. 
It is sufficient if he can show that the transaction arose 
out of his agency, and that he was concerned with it 
during the negotiations. 

An agent may, in certain cases, be entitled to com- 
mission in respect of transactions arising after his 
employment has ceased. This will depend entirely 
upon the actual terms of his employment as agent. 

In Ttmlmin y. MiUar ((1887), 58 L.T. 96) it was arranged 
that the agent should be allowed oommission upon all oideis 
executed by the principal and paid for by the customers arising 
from his introduction. In consequence of this express agree- 
ment the agent was entitled to commission on orders receiyed 
even after he had left the serrice of his principals. 

Again, in Bilbte v. Hcuee ((1889), 5 T.L.B. 677) it was held 
that the plaintiff was entitled for life to commission on all 
orders introduced by him, and even that his executors would 
have a claim after his death ; but in this case the customers 
were originally customers of the agent, and the transaction 
really resolved itself into a sale of the goodwill. 

A further illustration is the case of Salomon y. BfwmfiM 
((1896), 12 T.L.B. 239). Here the plaintiff agreed to go to 
Australia, and travel for the defendant upon the terms that he 
was to get H per cent, upoii the net amount of cash received 
in payment of goods for orders which were obtained through 
him ; also 7^ per cent, upon aU orders from customers intro- 
duced by him, on payment being made by them, whether such 
orders were obtained through his representation or not. As 
no period was put to the operation of the contract, IbthewB, 

J., held that the intention was that payment should be made 
upon oil orders received from customers introduced by the 
plaintiff. He saw no reason to import into the contract a 
term that it was only to last for a reasonable time, since it was 
open to the defendant to cease to deal with the customers in- 
troduced. The plaintiff, therefore, obtained a declaration that 
he was mititled to 7| per cent, upon all orders obtained and 
paid for from customers introduce by him. 
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If it can be sho^m that, there is a yell'kiiowii 
custom of trade that the Hjght to cominisBian on 
business introduced ceases with the termination of 
the agency, there will then be no right to remuneration 
on orders executed subsequently {Barrett t. QH/nuntx 
4e Co. (1901), 6 Com. Cas. 72 ) ; and this may also be 
the case by reason of the Court’s interpretation of the 
terms of the agreement (Weare v. Brimsdoton Lead 
Co. (1910), 103 L.T. 429). 

Even if the principal does not get any benefit out 
of the performance of the agency, the agent is entitled 
to his remuneration if he has done what he contracted 
to do. Thus, where an agent sold property for an 
agreed commission, and it was found that the pur- 
chaser was insane, and the seller relieved the pur- 
chaser’s representative of the bargain, the principal was 
still held liable to pay the agreed commission {Platt 
V. Depree (1893), 9 T.L.ll. 194). But if an agent is 
employed to find a purchaser, he has not earned his 
commission until he has found a purchaser able and 
willing to complete {Poole v. Clarke <£■ Co. (1946), 
2 AU E.B. 445). 

Where aii agent has been instructed to sell 
property on commission, and in default of a purchaser 
being found, agrees with the principal to buy the 
property himself, he is not tiien really acting as ag^t» 
M.Tid is not entitled to the commission unless the 
principal has expressly agreed thereto {Hocker v. 
WaUer (1924), 29 Com. Cas. 296). 

Where an agent purports to act in a capacity which 
he is not entitled to assume, he cannot recover remu- 
neration in respect of the agency ; nor can he recover 
payment for services in relation to any wagering con- 
tract or agreement, which is rendered null and void by 
the Gaming Act, 1846. 
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Where a person is appointed as sole selling agent " 
to sell goods on behalf of his principal, he is entitled 
to his commission even if the principal himself sells 
goods of the same description (W. T. Lamb ds Sons v. 
TTie Ooring Brick Go. (1932), 173 L.T. 7) ; but not 
where he is appointed “ solo agent ” merely, e.g., for 
the purpose of selling a house {Bentdll, Horsley dr 
Bdld/ry v. Vieary (1931), 1 K.B. 253). The distinction 
is one of construction. “Sole selling agent” is inter- 
preted as meaning the only instrument or means 
of Meeting a sale at aU. “ Sole agent ” moans the 
person who alone can sell as agent, so that the principal 
is not precluded from selling on bis own behalf. The 
reason for the distinction appears to be that a mercan- 
tile agent has to organise his business in such a way, 
and incur outlay in so doing, as to enable him to carry 
out the terms of his sole agency. He may have to 
employ additional travellers or representatives all 
over the country, and he should not then be subject 
to the competition of his principal. 

(b) To be Indemnified in respect of hie Agency. 

Every agent has a right to indermiity from his 
principal against losses, liabilities, and expenses in- 
curred by him in the course of his agency, and he has 
a right if sued to set off the value of such indemnity 
against the amount due from him to his principal 
{Cropper v. Cook (1868), 3 C.P. 194). 

The right of indemnity is not determined by the 
death of the principal, but can be sustained against 
his estate. If the indemnity arises out of a tort 
committed by the agent within the scope of his 
authority and with the ptindpol’s knowledge or 
consent, proceedings against the principal’s estate 
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would not bo zuaintainable unless they were pending 
at the date of death, or the cause of action arose not 
earlier than six months before the death and the 
proceedings are taken not later than six months after 
the personal representative of the principal took out 
representation (Law Reform (Miscellaneous Pro- 
visions) Act, 1934, §1). 

Where the customs and usages in any particular 
matter are known to the principal, the principal is 
bound to indemnify the agent against losses incurred 
when acting within the scope of the agency {Read v. 
Andereon (1884), 13 Q.B.D. 779). 

In the caee referred to, an agent paid a bet which he had 
made on behalf of his principal; had he not done so, he 
would have been posted as a defaulter. [Such transactions 
are now void in consequence of the Gaming Act, 1892, but the 
general principle still holds good.] 

Even where the custom is illegal, such as the 
contravention of Leeman’s Act, the principal must 
indemnify the agent if he knew of the custom of 
contravention {Seymour v. Bridge (1885), 14 Q.B.D. 
460), but not if he was unaware of the custom {Coatea 
V. Pacey (1892), 8 T.L.R. 47, C.A.) 

The agent loses his right of indemnity when loss 
arises by reason of his own default {jyuncan v. HiU 
(1873), 8 Ex. 242), but if the act is done by him hojid 
fide and at the principal’s request, the right remains 
{Toplis V. Crane (1838), 5 Bing. N-C. 636). 

An agent, as a rule, has no right of action against 
hja principal in respect of any agreement made on the 
principal’s behalf, even though such agent has made 
himself liable upon the contract to the thud party. 
Tlia remedy is simply by way of indemnity. But 
insurance brokers may sue their principals for 
premiums in respect of msurances entered into by 
them on the principal's behalf. 
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(e) Lien. 

Where goods or chattels are legally obtained by an 
agent in that capacity, such agent has a particular or 
general possessory lien for what is due to him from the 
principal upon such goods (see Chap. IX, § 6) ; pro> 
vided there is no term in his agreement with the 
principal inconsistent with such lien, and provided 
also that the goods do not come into his possession 
with particular directions, or for some special purpose 
inconsistent with the lien. 

(d) Stoppage In Transitu. 

If an agent has made himself personally liable for 
goods purchased on behalf of his principal, he may 
exercise the right of stoppage in transitu, in the same 
manner as he could have done if the relationship exist- 
ing between him and his principal had been that of 
seller and buyer. 

(a) Accounts. 

It is the duty of every agent to be ready with 
proper accounts of moneys received by him in the 
course of his agency, and if ho fails to render such 
accounts to the principal on request, the latter may 
compel the agent to perform this duty by an action 
for an account. There is, however, no corresponding 
right to an account, residing in the agent as against 
the principal, unless such an account is necessary 
to determine the amount due to the agent by way of 
remuneration. 

1 10. — ^The Principal and Third Parties. 

(a) The Authority of tiie Agent. 

The authority of the agent, so far as third parties 
are concerned, extends to any act within the ostensible 
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scope of his employment, unless he is not authorised 
to do the act, and the person with whom he is dealing 
knows that the act is in excess of his authority, 

Hiiu, when a principal entrusted certain deeds to an agent, 
with authority to pledge them for a certain amount, ti'** 
agent pledged them for a larger amount than that authorised, 
the piinoipri was not entitlra to ncover the deeds, except 
upon payment of the full siun advanced, the pledgee having 
taken them in good faith, and without knowledge of the 
limitations plao^ on the agent’s powers by the principal 
(BroekMty r. Temperamee Permanent Building Soeietu (189S), 
A.C. 173). 

But the principal is not bound where the agent 
does anything outside the scope of his apparent 
authority unless the principal had in fact authorised 
the agent to do it ; nor is a principal bound by any 
act of the agent which is not done as agent on the 
principal’s behalf. 

(b) The Liability of the Principal. 

The principal, even if he is not disclosed, may sue 
or be sued in his own name upon any contracts made 
for him by his agent, and in respect of any moneys 
paid or received by the agent on his behalf. 

Tf under a written contract an agent contracts in 
his own name, parol evidence is allowed for the pur- 
pose of identifying the real principal, so that he may 
be charged or may himself sue upon the contract ; but 
any such parol evidence must not be inconsistent with 
the written agreement, so that if the agent expressly 
describes bimaftlf as a principal, the real principal is 
unable to bring an action in respect of the contract. 

A foreign principal cannot sue or be sued in respect 
’of a contract made in this country by his agent, 
iiplf ffif it can bo shown, from all the circumstances, 
that the foreign principal was intended to be the 
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contracting party, and that tiie agent had anthority 
to enter into the agreement upon that understanding 
(Malcolm t Hoyle (1893), 63 L.J. Q.B. 1, C.A.). 

A principal cannot sue or be sued in respect of any 
deed, even though it purports to be executed on his 
behalf, unless he is described as a party under it, and 
it is executed in his name (Chesterfield Colliery Co. v. 
Hawkins (1865), 3 H. AC. 677). 

An agent to execute a deed for a principal must, 
as a general rule, be authorised by power-of-attomey 
(Berhdey v. Hardy (1826), 5 B. & C. 355), though 
apparently, if the execution is done in the presence of 
the principal, authority may be given by word of 
mouth (Rex v. Longnor (1833), 4 B. & Ad. 647). But 
If an agent executes a deed in his ovoi name, he becomes 
personally liable in respect of the contract entered 
into, even though the deed describes liim as acting for a 
named principal (Appleton v. Binks (1804), 5 East 
148). 

(c) Undlsdosed Principal. 

(1) Where the existeitoe of the Principal is not 
disclosed. 

If an agent enters into a contract without dis* 
closing that he is an agent, either the principal or 
the agent may sue upon it, and the third party, even 
though at the time of executing the transaction he may 
have thought he was dealing with the principal, may, 
upon discovering that the party dealt with was merely 
an agent, recover from the real principal (Sims v. 
Bond (1838), 5 B. ft Ad. 393 ; Thomson v. l^venport 
(1829), 9 B. ft G. 86) ; but where the third party, 
after learning who was the real principal has deoted 
to give exclusive credit to the agent, he is bound 
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by such deotion and cannot afterwards sue the 
principal. 

Where a person brings an action on a contract to 
which he is a party, against the person with whom he 
has contracted and who is, in fact, an agent, i».nd 
judgment is given against such agent, the pTamflff 
cannot subsequently take proceedings on t^ Ba-nie 
contract against the principal, nor can the Court set 
aside the judgment against the agent 
V. M.R.M.V.L. (1926), 95 L.J., C.P. 197). 

If an undisclosed piincipal, in respect of goods nur* 
^ased by an agent, is sued for the price of the goods, 
it wilt be a good defence for him to plead that credit 
had been given by the third party to the agent only, 
and that while such was the state of affairs he had 
paid the agent. 

Where an agent sells for an undisclosed principal, 
such prmcipal may, nevertheless, sue upon the can- 
tract ; but the purchaser may in this case plead that 
the price was paid to the agent before any claim was 
made by the principal ; and he can also show that he 
believeci the agent to be the principal, and thus have 
the right of set-off against the true principal of any 
sum owing to him by the agent, before he became 
aware that such agent was not the principal. 

TVhere, however, the agent definitely describes 
himself as principal, he alone is entitled to sue (flitmWs 
V. Hunter (1848), 12 Q.B. 310). 

Where a principal leads a third party to beheve 
that his agent, with whom the third party is contract- 
ing, is really the principal, the third party is entitled 
to set off any debt due to him from the agent, against 
any claim by the principal, so long as the right of set- 
off had accrued before the third party received notice 
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that the agent was not a principal. This ri^t of 
Bet-(^ is founded upon the doctrine of jgstopjpfi L 

This right will arise where a factor sells goods in 
his own name, and the buyer deals with him as, and 
believes him to be, the principal ( Barries v. Imperial 
Ottoman Bank (1873), L.B. 9, C.P. 38) ; but the right 
will not arise where the third party knew the factor was 
an agent, even though he had no knowledge of the 
identity of the principal {Semenza v. Brinsley (1865), 
18 C.B. N.S. 467). 

(2) Where the idbntity of the Principal is not disclosed. 

If a person makes a contract as agent for a 
principal whose identity is not disclosed, the agent is not 
personally liable to the third party, unless otherwise 
agreed either expressly, impliedly, or by trade custom. 
There is a custom of the Stock Exchange that a broker, 
though he may be only an agent, is personally liable 
on contracts which he makes for sale or purchase of 
shares. 

If the agent buys, and the seller knew that there 
was a principal, credit would not be given exclusively to 
the agent, and it will be no defence to the piincipal to 
show that he has paid the agent, unless he can also 
show that he was led to do so by the conduct of the 
third party ; whilst if the agent sells, and the third 
party knew that there was a principal, the only 
defence of the third party is to show that he has 
actually paid the agent, before demand by the prin- 
cipal, and he has no right of set-off in respect of money 
due to him from the agent. 

(d) Credit given to Agent. 

If the agent chooses to make himself penonally 
liable, upon a contract, even though he contracts as 
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agent, he may be sued upon it, and if judgment is 
obtained, this will bar proceedings against the prin- 
cipal ; for if judgment has been obtained against the 
agent, it is canclusively presumed in law that the 
third party has elected to give credit to the agent 
alone, and this will be so, even although the third 
party was unaware, when judgment was given, that 
the agent was not in fact the principal {CroBs v. 
Mathews (1904), 91 1j.T. 500). If judgment has not 
been obtained against the agent, it is a question 
of evidence as to whether or not credit was given 
exclusively to the agent, and if this cannot be proved, 
it is no defence by the principal to show that credit 
was given to the agent, unless he can also show that 
ho paid the agent while credit was so given. 

(e) Misrepresentation by Agent. 

Fraud, misrepresentation, or non-disclosure by an 
agent; is a good defence against an action by the 
principal to the same extent as if it had been committed 
by the principal himself. 

An important oaee on this point is BUKkhurn Low St Co. v. 
Haslam ((1888), 21 Q.B.D. 144). In this case the prinoipd 
instructed his agent to re-inauro an overdue ship at a certain 
rate ; the agent was not able to obtain this rate, but received 
on offer to re-insure at a higher rate. The agent then hoard 
that the vessel was actually lost, and telegraphed in the name 
of his principal, to the party offering the lUgher rate, to insure 
the vessel at that rate. Subsequent to this, and before 
insurance was actually effected, the principal and the thM 
party entered into negotiations, the insurance being 
eventually taken out at a higher rate than that at fint 
quoted by the insurer. It was held that the contract was made 
through the agent, and as he had not disclosed to the insurer 
his knowledge of the loss of the ship, his piindpal could not 
recover upon the policy. 

(f) Torts of Agent. 

The principal is liable jointly and severally with 
the B^t for the latter’s torts, when the agent is 
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acting m the ordinaiy course of his agency, or by the 
authority of the principal (Betts v. De Vitre (1868), 
3 Ch. 429), even though he receives no benefit there* 
from (Lloyd v. Grace, Smith <5 Co. (1912), A.C. 716) ; 
but if the tort is committed outside tho ordinary 
course of the agency, and without the principal’s 
authority, or if the agent when committing a tort is not 
acting on the principal’s behalf, the principal is under 
no liability (Bayner v. MUcheU (1877), 2 C.F.D. 357). 

Difficulty is sometimes experienced in determining 
whether the agent (generally an employee) is acting 
within the scope of his employment when the wrongful 
act is committed. 

Thus in WhaJtman v. Pearson ((1868), 3 C.P. 422), a master 
gave strict oideis to his workmen not to leave their horses 
or to go home during the dinner hour. One of them disobeyed 
these Olden and went home to dinner leaving his hone and 
cart unattended outside his house. Tho hone bolted and 
damaged X.’s nilings. The master was hold liable, as the 
carter was acting within the general scope cf his authority to 
conduct the hone and cart during the day. 

But if the servant were to take out his master’s 
carriage without leave for his own purposes or enjoy- 
ment, the employee alone would sustain liability if 
damage is suffered by a third party as a result thereof. 

A City merchant sent a clerk with a carman to deliver certain 
goods, and in the ooune of the return journey, the noimal 
route was departed from for some private puipose of the 
derk, and in the course of this deviation, a child was knocked 
down and injured. It was held that the merchant was not 
reeponsible {Storey v. Ashton (1869), 4 Q.B. 476). 

If the agent commits a tortious act as a result of 
which the principal incurs liability to a third party, 
the principal is entitled to recover contribution from 
the agent except in circumstances where the tort 
was committed with the knowledge of, or under 
instruction from, the principal (Law Reform (Married 
Women and Tortfeasors) Act, 1935, §6 (i) (e)). 
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The Court has power to direct that the contribution 
to be recovered from the agent shall amount to a 
complete indemnity {ibid. §6 (2)). At common law, 
where the principal was made liable for the consequences 
of a tort committed by the agent, the princip^ (un- 
less he had authorised the tort) could recover damages 
iirom the agent in respect of the loss Tesulting from 
the agent’s conduct if the tort had been 
with ^owledge of its wrdngfalness, or for the agent’s 
own benefit or contrary to the principal’s express 
instructions. 

The agent is always liable for a tort committed by 
him, whether or no liability also attaches to the 
principal. 

§ 11. — ^Agent and Third Parties. 

(a) LlabUities. 

It will have been noted that the agent can make 
himself personally liable upon a oantract, but he wiU 
not normally incur personal liability if he contracts 
merely as agent, for the contract is not with him, but 
with his principal. 

Bui the agent will be personally liable on the 
contract — 

(1) If he contracts in England on behalf of a 
principal out of the jurisdiction, the Court being 
ready to infer that the agent undertakes a 
personal liability, unless the terms of the con- 
tract show clearly that it was intended that the 
true principal should be liable. 

(2) If he executes a deed in his own name. 

(3) If, though purporting to act as agent, he is 
actually contracting on his own behalf, or if 
there is no principal in existence who can and 
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does take over the liabilities of the contract 
by ratification or otherwise. 

(4) If he signs a bill of exchange in his own name. 

(5) If he is acting as an officer of the Court, e.g., 
as Receiver. 

(b) Breach of Warranty of Authority. 

Where an agent purports to act as agent on behalf 
of a principal who is in existence, and induces another 
to enter into a contract when he had in fact no author- 
rity to do so, the alleged ])rincipal is under no liability 
on the contract, nor is the person who purports to act 
as agent ; but the injured party may sue the professing 
agent for breach of warranty of authority {Colkv v. 
Wright (1856), 7 E. & B. 3oi). 

Thus in Starkey v. Bank of England ((1903), A.C. 114), a 
broker forwarded to the Bank of England a power-of-attomey, 
purporting to be aigned by the owner, for the transfer of 
certain Coiisola. The broker believed that the power had 
been duly executed, but in fact the signature of the holder 
had been foiged. It was held by the House of Lords that 
the broker had impliedly warranted that he had the authority 
he professed and that he was liable to the Bank for breach m 
that warranty. 

Liability for breach of warranty will also attach to 
the agent who contracts on behalf of a principal 
who has died prior to the date of the contract, even 
though the former was unaware of the fact, for the 
principal being dead, the agent’s authority has 
terminated. The position is the same if the principal 
becomes insane {Yonge v. Toynbee (1910), 1 K.B.215), 
imless the principal is liable under the doctrine of 
estoppel {Drew v. Nunn (1879), 4 Q.B.D. 661). 

If the agent knew that he liad no autliority, he 
is liable in on action of deceit {Oxenham v. Smythe 
(1861), 31 L.J. Ex. 110; BanddU v. Trimen (1856), 
25 L.J. C.P. 307). 
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<c) Rights of Agent. 

Where the agent contraote personally, he may sue 
in his otm name upon the contracts entered into by 
him, if he has an interest in or lien upon the subject- 
matter. This right will bo lost if the principal himanlf 
intervenes ; and if the agent has no interest in or limi 
upon the property, a settlement with the principal will 
be a good defence against the agent. 

§ 12.— Determination of Agency. 

An agency may be determined by — 

(а) Completion of the transaction for which the 
agency was formed. 

(б) Destruction of the subject-matter. 

(c) The death or insanity of the principal or agent, 
or in certain cases by the principal or agent 
becoming an alien enemy. 

(d) The bankruptcy of the principal. 

(e) Revocation by the principal. 

(/) Renunciation of the agent. 

(gr) Effluxion of time. 

{h) Agreement of the parties. 

Tf the principal or agent becomes an alien enemy, 
and the continuance of the contract is contrary to 
public policy, the agency is dissolved {Tingley v. 
MuUer (1917), 2 Ch. 144, C.A., and see Chap. 1, § 7). 

In the case of the bankruptcy of the principal, the 
authority of the agent is revoked as from the com- 
mencement of the bankruptcy ; but where neither the 
agent nor the third party had notice of the act of 
bMikruptcy, and the transaction is completed before 
the receiving order, both the agent and the third 
party will be protected (Bankruptcy Act, 1914, § 45). 

Revocation by the principal, or remmdation by the 
agent, must be earned out in accordance with the 
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tenuiB of the contract ; otherwise a rig^t of action for 
breach of contract will arise. 

When an agency is detennined, it is always wise 
for the principal to give notice to the parties with 
whom the agent has had dealings, as otherwise he 
may be liable upon contracts entered into by the 
agent purporting to be on bis behalf after such 
determination. 

§ 13. — Special Glasses of Agents. 

(a) Factors. 

A factor is a mercantile agent, whose ordinary 
course of business is to sell or dispose of goods with the 
possession or control of which he is entrusted by his 
principal (Baring v. Carrie (1818), 2 B. A Aid. 137). 

Under the Factors Art, referred to in the next 
paragraph, a mercantile a,gent is defined as a mercantile 
agent (an unfortunate repetition of term) having in 
the customary course of his business as such agent, 
authority either to sell goods, m to consign goods for 
the purpose of sale, or to buy goods, or to raise money 
on the security of goods (§ 1). 

Under the Factors Act, 1889, various statutes 
relating to factors were repealed and re-enacted for 
the purpose of consolidation. The principal pro- 
visions are as follows : — 

(1) As to Disposition of Chods. 

If the mercantile agent is in possession of goods 
or the documents of title thereto with the consent of 
the owner, he may effect a valid sale, pledge, or other 
disposition of such goods in the ordinary course of 
his business, and such power also exists even where 
the consent of the owner has determined, provided 
in all esses that the third party acts in good faith 
and without knowledge of a want of, or determination 
of, authority. 
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The conBent of the owner is to be presumed in the 
ebsence of evidence to the contrary (§ 2). 

(2) Aaio^ effect of Pledges. 

The expression “ pledge ” includes any contract 
pledging or giving a lien or security on, goo^, whether 
in consideration of an original advance or of any 
pecuniary liability (§ ] ). 

A pledge of documents of title shall be deemed to be 
a pledge of the goods (§ 3). 

Where the pledge has been given for an antecedent 
debt due from the pledgor to the pledgee, the latter 
acquires no further right to the goods than could 
have been enforced by the pledgor at the time of the 
pledge (§ 4). 

The consideration for the sale or pledge need not 
be in the form of cash but may consist of the delivery 
or transfer of other goods or of documents of title 
thereto or of negotiable securities, but in such cases 
the pledgee acquires no right or interest in the goods 
so pledged in excess of the value of the goods, docu- 
ments or security when so delivered or transferred in 
exchange (§ 5). 

(3) As to Consignors and Consignees. 

Where the owner of goods has given possession of the 
goods to another person for the purpose of consign- 
ment or sale, or has shipped the goods in the name of 
another person, and the consignee of the goods has 
not bail notice that such person is not the owner of 
the goods, the consignee shall, in respect of advances 
to or for the use of such person, have the same 
lien on the goods as if such pCTSon were the owner of 
the goods, and may transfer any such lien to another 
person (§ 7). 
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A factor has a lien on goods that have come to him 
in his capacity as such, for the balance ctf his charges ; 
and such lien extends to the proceeds of the sale ct 
such goods {Drinkwater v. Qoodmn (1775), Cowp. 251). 
But he will lose the lien upon delivery of the goods to 
the owner (Kruger t. WUlcox (1754), Ambl. 252) ; 
though he does not lose it on account of the right of 
Set-off which the third party may have against his 
principal (Drinkwater v. Goodmn, supra). 

Where the terms upon which a mercantile agent 
receives goods are inconsistent with the statutory power 
to pledge, a pledgee without notice can nevertheless 
acquire a good title to property pledged by such agent 
(Weiner v. Harris (1910), 1 K.B. 285). 

(b) Brokers. 

A broker is an agent employed to make bargains 
and contracts of a mercantile character between other 
parties, for a commission commonly called brokerage. 

Brokers are not subject to the provisions of the 
Factors Act ; and are distinguishable from factors to 
the extent that they do not have possession of the goods 
(Stevens v. Biller (1883), 25 Ch- D- 31) ; and also the 
factor may sell in his own name, whereas the broker 
can merely sell in the name of his ^irincipal (Baring 
V. Come (1818), 2 B. & Aid. 137). 

The broker, upon making a contract, enters the 
terms of it in his book, and sends particulars to both 
the buyer and the seller. The particulars sent to the 
buyer are contained in what is known as the Bought 
Note, and particulars sent to the seller are contained 
in what is known as the Sold Note. If these notes , 
agree they will, according to Thornton v. Meux ((1827), 
M. & M. 43), constitute the contract ; though strictly, 
the entry in the broker's book is the real evidence of 
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the contract, and must be resorted to if there is any 
difference between the Bought and Sold Notes 
{Heyrmn v. NeaU (1809), 2 Camp. 337 ; SUvewright v. 
Ardiibald (1861), 20 L.J. Q.B. 529). 

If a broker is known to be contracting as such, he 
does not incur liability, even though the name of the 
principal be not disclosed {Southwdl v. Bmeditch (1876), 
1 C.P.1). 374), but he may make himself liable by 
contract, express or implied, OB bt custom. 

(1) Stockbrokers. 

Members of the London Stock Exchange have to 
declare whether it is their intention to act as brokers 
or jobbers. A stockjobber is one who buys and sells 
on his own behalf, but a stockbroker is one who buys 
and sells on behalf of a principal. 

Where a broker is employed by a client, the client 
is presumed to give him such authority as will enable 
him to comply with the rules and regulations of the 
Stock Exchange, and with any reasonable custom. It 
does not matter whether or not the client is acquainted 
with the rules of such Exchange {Sutton v. Tatham 
(1839), 10 A. & E. 27) ; but as to the effect of non- 
compliance with a statutory enactment, owing to an 
unreasonable custom of the Exchange, e.g., a contra- 
vention of Leoman’s Act, see Cliap. II, § 9 (6). 

By the custom of the Stock Exchange the broker 
is always liable to pay for shares which he purchases 
and to deliver the shares he sells on behalf of a client, 
and the client being the true principal is bound to 
indenmify him. 

Hitchens Harrison Woolaton <*• Co. v. Jeu^n A Sons ((1943), 
A.C. 266). 

A firm of solicitras, acting as principab, instructed a fcm of 

atoakbrokem to sell stock. The brokers sold the stock, but 
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the owner of the stock instructed the Company not to register 
the transfer. The brokers thereupon bought a similar holding 
of stock elsewhere, and sued the solicitm to recover their 
expenses of so doing. 

HM : The solicitors had failed in their duty to deliver a 
transfer executed by a transferor who was, and would continue 
to be, ready and willing that the transfer should be registered, 
and they were liable ns principals to indemnify the brokers. 

Althou^ the stockbroker may put through the 
dealings on behalf of several clients in one transaction, 
dividing the same up in his own books, a contract 
between such clients and the jobber with whom the 
transaction was entered into will be established by the 
custom of the Exchange (Scott v. Godfrey (1901), 
2 K.B. 726). 

(2) Insurance Brokers. 

An insurance broker is an agent employed to 
arrange a contract of insurance with an underwriter 
on behalf of his principal. The broker is merely an 
agent in arranging the insurance, but he is a principal 
for the purpose of receiving payment of the money due 
from the assured, and of paying it to the underwriter 
(Power V. Butcher (1829), 10 B. & C. 329-340). 

He has a lien on the policy for the balance due 
under the policy (Fisher v. Smith (1878), 4 App. Cas. 1 ; 
Marine Bisurance Act, 1906, § 53 (2)). 

The underwriter cannot sue the assured for the 
premium ; but the assured can sue the underwriter in 
the event of a claim. 

(c) Bankers. 

The rdationship existing between a banker and his 
customer is normally that of debtor and creditor 
(Bobarts v. Tucker (1851), 16 Q.B. 560). The banker 
is the debtor so long as the money of the customer 
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r^iuams in hiB hands^ but if the account becomes over- 
drawQ the customer is the debtor. 

The customer, however, has a right of ordering the 
banker to pay money by means of cheques drawn on 
him to the extent to which his account is in credit 
at the time, and the bank may therefore be regarded 
as an agent for this purpose. A similar relationship 
exists in connection with collecting the proceeds 
4 cheques, bills, etc., on behalf of a customer. The 
banker has a general lien on all property lodged with 
him for the purpose of securing the customer’s indebted- 
ness, unless there be an express or impUed contract 
inconsistent with such lien. This lien docs not attach 
to the property of persons other than the customer, or 
to securities of a customer known to the bankers to be 
affected by a trust {Cvfhhent v. Hobart s, Lvbbock dr Co. 
(1909), 26 T.L.R. 583), nor to securities lodged by the 
<*ustom(U‘ for safe custody only. 

(d) Auctioneers. 

An auctioneer is a person authorised to sell goods or 
land at a public auction or sale. The method of 
(healing is for the auctioneer to offer specified goods or 
property, and to sell it on behalf of liis principal to the 
highest bidder. Primarily he is the agent of the seller, 
► but after the property lias been knocked down to the 
highest bidder he is also the agent of the buyer, and by 
his signature he can bind both parties in order to bring 
into existence the memorandum necessary under § 4 
of the Sale of Goods Act, 1893, or § 40 of the Law of 
Property Act, 1925. 

• There must, however, be no undue delay, otherwise 
the agency will be deemed to have terminated. As 
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to what constitutes undue delay was considered in 
Chaney v. MacUovo ((1929), 1 Ch. 461), where the 
purchaser, immediately after the auction, objected, 
to one of the conditions of sale, and left without 
signing the memorandum. The auctioneer, being 
of the opinion that the purchaser would sign later, 
returned to his office, and as the purchaser did not 
appear, signed the memorandum on his behalf two 
hours later. It was held that the purchaser was 
bound thereby. 

An auctioneer should only sell for cash ; but where 
it is customary to accept a negotiable instrument, he 
may do so if he acts without negUgeiice (forrer ▼. 
Lacey (1885), 31 Ch. D. 42). 

He has a lien on the goods to the extent of his 
charges while they are in his possession {Williame y. 
MulUngton^{m»), 1 H. Bl. 84). 

The provisions of the Sale of Goods Act, 1893, as to 
auction sales are as follows : — 

(1) Where goods are put up for sale by auction in 
lots, each lot is primd facie deemed to be the 
subject of a separate contract of sale. 

(2) A sale by auction is complete when the 
auctioneer announces its completion by the 
fall of the hammer, or in other customary 
manner. Until such announcement is made 
any bidder may retract his bid. 

(3) Where a sale by auction is not notified to be 
subject to a right to bid on behalf of the seller, 
it shall not be lawful for the seller to bid him- 
self, or to employ any person to bid at such 
sale, or for the auctioneer, knowingly, to take 
any bid from the seller or any such person. 
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Any sale contravening thin rule may be 
treated aa fraudulent by the buyer. 

(4) A sale by auction may be notified to be subject 
to a reserved or upset price, and a right to bid 
may also be reserved expressly by or on behalf 
of the seller. 

Where a right to bid is expressly reserved, but not 
otherwise, the seller, or any one person on his behalf, 

lay bid at the auction (§58). 

' It has been decided that in a sale by auction, where 
the goods are known to be subject to a reserve price, 
if the auctioneer should by mistake knock down a lot, 
under the impression that the reserve price has been 
reached, when this is not the case, he can revoke, even 
after the fall of the hammei ; because each bid was a 
conditional offer, subject to the price offered reaching 
the reserve price, and the fall of the hammer was an 
acceptance subject to the reserve price being reached 
{McManus v. Fortescue and Branson (1907), 2 K.B. 1). 
But if in such a case the auctioneer actually signs a 
memorandum of the contract, the acceptance ceases 
to be conditional, and he will be liable to 'an action for 
breach of warranty of authority at the suit of the 
purchaser if he sells below the reserve price {Fay v. 
MiOer, Wilkins d- Co. (1941), Ch. 360). 

An advertisement by an auctioneer of a sale 
by auction, is not of the nature of a contract to sell, 
a-tiH the auctioneer will not be liable in damages if 
the auction does not take place, for loss of time and 
expenses of a person who attended with a view to 
effecting a bid {Harris v. Nickerson (1873), 8 Q.B. 
286). 

An auctioneer has no implied authority to warrant 
the goods sold by him {Payne v. I/ceonfidd (1882), 
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61 L.J. Q.B. 642) ; nor does he wairant the principal'a 
li^t to sell in the case of specific goods, but he must 
not be aware of any defect in the seller’s title (B&nJton 
y. Campbell, Parker ds Co. lAd. (1925), 2 K.B. 410). 

In this case, X. obtained a car from Z. under a hire-pniDhase 
agreement, and before all the instalmentB had bMn paid, 
pemuaded D., an anotioneer, to sell the oar by pnblio auction. 

P. purchased theoar atthe auction and resold it to Y., who was 
erentnally compelled to give it up to Z. the true owner. Y. 
claimed compensation from P. who in turn sued D. the 
auctioneer, but unsuccessfully on the above-mentioned grounds. 

To prevent a continuance of the “ knock out ’ 
practice at auctions, it is an offence punishable by a 
fine not exceeding £100 and/or imprisonment for a 
term not exceeding six months, for any dealer to give 
or agree to give any consideration to another person 
as an inducement to him to abstain from bidding at 
a sale by auction ; and similar penalties are liable to 
be incurred by the recipient of such gift (Auctions 
(Bidding Agreements) Act, 1927). For the purj>ose8 
of the Act, a dealer is defined as “a person who in 
the normal course of his business attends sales by 
auction for the purpose of purchasing goods with a 
view to reseUing them." 

Where any sale has been effected as a result of such 
practice, and a prosecution and conviction has 
resulted therefrom, it may be treated by the vendor, 
as against a purchaser who lias been a party to the 
agreement or transaction, as a sale induced by fraud. 

A notice or intimation by the vendor to the 
auctioneer that he intends to exercise such power, 
shall not affect the obligation of the latter to deliver 
the goods to the purchaser (ibid.). 

It is a well-known fact that in an ordinaiy' auction 
sale the bids gradually rise from a low figure to a 
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high figure, and it is the highest bidder amongst the 
various competitors to whom the property is sold. 
In a Dutch auction, however, this procedure is reversed, 
the article being put forward by the selling agent at a 
certain figure, which he gradually lowers until he 
reaches a figure at which some person agrees to buy. 
The important difference between these two modes of 
procedure is that for an ordinary auction sale the 
agent must be a licensed auctioneer, and is required 
to pay a duty of £10 per annum, whereas for the 
conduct of a Dutch auction no license is necessary. 

Various statutory Rules and Orders are in existence 
regulating auction sales and prices under emergency 
legislation passed during the recent war. 

/(e) Partners. 

Under the Partnership Act. 1890, every jiartner is 
deemed to be the agent of the firm and of his other 
partners for the purjiose of the business of the 
partnorslii])'; and the acts of every partner performed 
in the usual way of business and of the kind carried 
on by tJie firm of which he is a member, will bind 
the firm and his partners, unless the partner so acting 
has, in fact, no autliority to act for the firm in a 
particular manner, and the person with whom he is 
dealing either knows that he lias no authority, or 
does not know or believe him to be a partner (§ 6). 

The implied power of a partner only extends to 
what is necessary for the usual conduct of the partner* 
ship business, and it does not extend to the execution 
of deeds, even though the partnership agreement is 
itself under seal. For this purpose specific authority 
under seal must be given (Harrison- v. Jw^on (1797), 
7 T.R. 207). 
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Where a partner pledges the credit of a firm for a 
purpose apparently not connected with the firm’s 
radinary business, the firm is not bound, unless such 
partner is in fact specially authorised by the other 
partners (§ 7). 

If the partners agree that a restriction shall be 
placed upon the powers of one or more of them to bind 
the firm, no act done in contravention of the 
agreement is binding rai the firm with respect to 
persons having notice of the agreement (§ 8). 

A partner is entitled to appoint an agent for tlie 
purpose of the examination of the books of the firm 
{Sevan v. Wdib (1901), 2 Ch. 59). 

The peculiarity of partnership agency lies in the 
fact that every partner is both a principal and an 
agent. As agent he may bind the firm, either under 
an implied authority or express power; and as 
principal he is jointly liable with liis partners for any 
of the firm’s obligations arising out of the contract. 
A limited partner has no power to bind the firm 
(Limited Partnerships Act, 1907, § 6). 

(f) Married Women. 

A married woman has no autliority by the mere 
fact of marriage to contract on behalf of her husband, 
but in certain cases an authority to pledge the credit 
of her husband for necessaries is presumed until 
the contrary is proved. This implied authority arises 
partly from the duty of the husband to provide her 
with the necessaries of life, and partly from the 
position in which the husband places her in respect 
of housekeeping matters, but it is strictly confined 
to the provision of necessaries for herself and her 
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household, and she has no power to borrow money 
in his name; and the presumption of authority to 
pledge his credit may also be rebutted by showing 
that she was already properly provided with 
necessaries, and that she had no authority in fact. 

Thus, if the husband’s credit is pledged by the wife, 
and he can show that he had actually forbidden her 
to pledge his credit, he is under no liability, even though 
the person dealing with the wife had no notice of 
the want of authority ; unless the husband himself, 
in spite of the other circumstances, had invested her 
with an appearance of authority, or had done some act 
which estopped him from denying her authority 
{Remington v. Broadtvood (1902), is T.L.R. 270, C.A.). 

The word necessaries ” signifies articles which 
are reasonably needed, and which are suitable to the 
station in life and the style of living fixed by the 
husband. 

It has been held that costs incurred by a wife in 
bringing proceedings for divorce against her husband 
are “ necessaries ” for which the husband is liable 
{Ahrohams v. Hoffe-Miles (1923), 40 T.L.R. 2). 

If, however, the husband forbids the wife to 
pledge his credit, he must make her an allowance for 
necessaries, or keep her fully supplied with them ; 
and the mere fact that the wife has a separate income, 
however large, does not of itself exonerate the husband 
from the obligation to provide her with necessaries 
{CaUoi V. Nash (1923), 39 T.L.R. 291). An agency 
of necessity will also arise where the husband has 
deserted his wife without adequate cause, and has 
failed to provide her with the means to purchase 
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nedbssaries ; in such cases the husband cannot revoke 
the wife’s authority to pledge his credit for such 
necessaries. 

With this exception, a wife primA facie has no 
authority to pledge her husband’s credit if they are 
living apart, and in such a case, before giving credit, 
a tradesman should ascertain whether the circum- 
stances of the separation are such that she has implied 
power to do so. 

A husband is not liable if the wife pledges his 
credit after judicial separation, unless he has failed 
to pay alimony that has been ordered, in which case 
he would be liable for necessaries. 

Advertisements are sometimes inserted in news- 
papers by which a husband reiradiates liability for his 
wife’s debts ; such advertisements are either un- 
necessaiy or insufficient. If the wife has not already 
been in the habit of pledging the credit of the husband 
they are unnecessary, since the husband can privately 
forbid the wife to pledge his credit, and keep her fully 
supplied. If the wife has already been in the habit of 
pledging the husband’s credit, vith his consent, the 
advertiBemeiits are insufficient, since specific notice 
must be given to the persons with whom she has been 
in the habit of dealing. If it (‘ould be proved that the 
advertisement had come to the knowledge of a 
particular trader, this would be regarded as sufficient 
notice and the husband would not be liable in respect 
of his wife’s subsequent transactions with that trader 
{Huni V. J)e Blaguiere (1829), 5 Bing. 650). 

(t) Children. 

Ko agency is created for the benefit of children by 
the mere fact of parentage, and a father is not liable 
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for debts incurred without his authority by hu children ; 
and although a father is liable for the maintenance of 
his children, this does not provide any legal foundatim 
for the assumption that he will pay for necessatieB 
supplied to them. If then a child under age orders 
goods without authority, the remedy not being against 
the father is against the child, and will only be enf cvoe* 
able if the goods supplied were actually necessaries. 
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CHAPTEB III 

THE SALE OF GOODS 

§ 1. — The Contract of Sale of Goods. 

(a) The Contract defined. 

A contract of Bale is defined by § 1 of the Sale of 
Goods Act, 1893, as being “ a contract whereby the 
seller transfers, or agrees to transfer, the property in 
goods to a buyer, for a money consideration called the 
price.” 

“ Property ” means the ri^t of ownership, 
is defined by the Act as being the “ general ” property, 
•’.e., a right which is good against all the world. 

“ Goods ” include all chattels x)er8onal other than 
things in action and money. The term also includes 
emblements, industrial growing crops, and things 
attached to or forming i>art of the land, which are 
agreed to be severed before sale or under the contract 
of sale (§ 62). A ship is also “ goods ” within the 
meaning of the Act {Behnke y. Bede Shipping Co. 
(1927), 163 L.T.J. 91). 

'‘Future Goods” mean goods to be manufactured 
or acquired by the seller after the making of the 
contract of sale (§ 62). 

At> agreement to sell is a contract in which l&e 
transfer of the property in the goods is to take place at 
a future time, or subject to some condition thereafter 
to be fulfilled. Such an agreement is an esceeuUiry 
oontract, which does not pass any right to the thing 
agr eed to be sdd enforceable by an action, but only to 
a remedy, upon breach, by action for damages. This 
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agreement to sell becomes a sale when the time 
elapses, or the canditions are fulfilled, subject to which 
the property in the goods is to be transferred. 

Tbiu A. agreed to sell a hone to B„ upon the temu that 
B. ahonld ta^ it away, and try it for eight days, and then 
ntam it if he should not think it suitable for his pnipoaos. 
The horse died within three days without the fault of either 
party. A. could not maintain an action for the price [Elphiek 
V. Barnet (1880), 6 C.P.D. 821). 

(b) Capacity to Contract. 

The capacity to buy and sell is stated by § 2 
to be regulated by the law concerning capacity to 
contract, which is dealt with in Chapter T, § 7. 

Section 2 of the Act specially provides that where 
necessaries are sold and delivered :(o an infmit or person 
who by mental incapacity or drunkenness is in* 
competent to contract, he must pay a reasonable 
price. By the Infants’ Belief Act, 1874, sales to 
infants, except for necessaries, are void, and incapable 
of ratification after full age. If the infant has paid 
the price for necessaries he cannot recover ; in other 
cases he can only recover money paid where he has 
received no benefit whatever [HamiUon v. Vcmgkan. 
Sherrin Electrical Engineering Co. (1894), 3 Ch. 594). 

What are necessaries, and what is a reasonable 
price are questions of fact; and the section states 
that the term “necessaries” means goods suitable 
to the condition of life of such infant or oth^ person, 
and to his actual requiremoits at the time of sale 
and delivery. 

(e) The form of the Contract. 

A contract of sale may be in writing, either with 
or without seal, or by word of moutii, or partly in 
writing and partly by word of mouth, or may be 
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implied from the conduct of the parUes ({ 3). This 
last method of fonuing a contract was estahliihed 
in Brogdm v. MetropdUtan Rly. Co. ((1877), 2 App. 
Cas. 666, H.L.), which recognised that “a course 
of dealing may exist which creates a right on the 
one side to give the order, and on the other side 
on obligation to comply with the order.” 

Section 3 expressly provides that nothing therein 
sliall affect the law relating to corporations, as to 
which see Chapter I, § 6 (d), and the section is subject 
to the limitations imposed by § 4 of the Act. 

(d) The Provisions of § 4 of the Sale of Goods Act, 1893. 

Section 4 (1) (formerly § 17 of the Statute of 
I'l'auds) provides that a contract for the sale of goods 
or THE VALUE or £10 or upwards shall not be enforce- 
able by action unless — 

(1) the buyer shall accept part of the goods so 
sold, and actually receive the same, or 

(2) gives something in earnest to bind the contraot, 
or 

(3) makes part pa 3 rment, or 

(4 ) where the party to be charged gives some note or 
memorandum in writing of the contract, signed 
by him, or his agent in that behalf. 

Tlie effect of this section is to provide protection 
both to sellers and buyers in the event of a repudiation 
of a oon'b^act already entered into. It will be noted 
that the provisions are alternative, ^niere is no 
statutmy provision with regard to a sale of goods 
of th e value of undef £10 ; as to whether a cimtraot 
has been entered into in such cases is a matter of fact 
to be proved by the evidence available. 
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Section 4 (3) declares that there is an acceptance 
of goods within the meaning of subsection (1) when 

TEX BTTTXB DOES ANT ACT IN BXLATION TO TEX 
GOODS WHICH BXCOONISXS A FBE-EZISTINa 
OONTBACT OX SALE, WHETHER THEBE BE AN 
ACCEPTANCE IN PEBFOBHANCX OF THE OONTBACT 
OB NOT. 

The meaning of acceptance and achuA receipt 
of part of the goods was dealt with by the Court of 
Appeal in AbhtM As Go. v. Wolaey ((1895), 2 Q.B. 97, 
C.A.). This action was brought to recover damages 
for non-acceptance of hay alleged to have been sold 
by the plftintiffa to the defendant. The facts were 
as follows ; — 

The plaintiffs yerbally sold some hay to the defendant, 
to be delivered at his whaif, " barge to be alongside on or 
before 21st July, 1894, or older cancelled/’ The barge waa 
not alongside the wha^ by that date, and on 4th August 
the plaintifb sent a messenger to ask the defendant whether 
he would then accept the Imy, and the defendant agreed to 
do so if the barge was alongside his wharf by 8th August. 
The barge was alongside on that day, and the plaintifiB’ 
lighterman handed to the defendant’s servant a receiving note 
for the hay, which was not returned. The defendant came 
on to the barge, and, after taking a sample of the hay and 
examining it, said, The hay is not to my sample, and I will 
not have it.” On these facts it was held that tiie require- 
ments of the section as to acceptance and receipt had been 
satisfied. 

The provision as to actual receipt is interpreted very 
liberally. It is not necessary that the whole of the 
goods need be received {Scott v. Eastern Counties 
BaUway (1843)p 12 M. ft W. 33) ; even the receipt 
of a sample may be sufficient {Hinde v. Whitehouse 
(1806), 7 East 558). But there must be some 
semblance of receipt. In Golfing Amuseinmts, Lid. 
▼. Everard and ElUs ((1931), 76 S.J. 330), a contract 
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for the sale of goods of the value of mote £10 
was entered into verbally, and the seUers, at the re- 
tjuGst of the buyers, made certain alterations in th e 
goods ordered ; there was no actual receipt, and the 
contract was therefore unenforceable. 

It is important to note that the term “ acceptance ** 
in §4iB usedin a different sense from that in which it is 
used in § 35. Under the latter section, the buyer is 
deemed to have accepted the goods when — 

(1) he intimates to the seller that he has accepted 
them, or 

(2) the goods have been delivered to him and he 
does any act in relation to - them inconsistent 
with the ownership of the seller, or 

(3) after the lapse of a reasonable time, he retains 
the goods without intimating to the seller that 
he has rejected them. 

This section provides for the loss of the right of 
rejection, and whilst there may be receipt sufficient to 
satisfy the provisions of § 4 and thus prevent the 
parties from denying the existeitoe of the oontbaot 
itself, there might not be sufficient acceptance 
whereby the buyer has lost the right of rejection. 
Although conformity with the conditions laid down in 
§35 will render the buyer liable to pay for the goods, 
it does not follow that he is deprived thereby of any 
remedy by way of damages or counter-claim should 
thw goods not be in accordance with the contract. 

Something givmi in earnest is something of any 
value given by the buyer in recognition of the con- 
tract, and being other than part payment, such as 
a cheq^ue which was dishonoured upon presentmen'k 

The questimi of part payment was raised in Norton 
V. Damdaon ((1889), 1 Q.B. 401, C.A.). There the 
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defendant ordered twelve cabineta at £4 78. 6d. each. 
The plaintiffs asked for something on account, but 
the defendant pointed out that he had overpaid 
them £1 on a previous order, uid it was then agreed 
between them that this sum of £1, which the plaintiffs 
had already received, should be appropriated to the 
new order, and dealt with as part payment of the 
price of the cabinets. Eventually the defendant 
refused to take the cabinets, and set up § 4 as a defence 
to an action against him. The defence proved 
successful, the Court, following Walker v. Ntissey 
((1847), 16 M. & W. 302), holding that there was 
no part pajrment to satisfy the statute. The 
so-called part payment was a term of the oral 
coniract itself, and not something in addition to 
and outside it, nor had the position of the parties been 
altered by the transference of an item from one account 
to another. 

If a cheque is sent by post to satisfy the section, 
and the seller immediately upon receiving the same 
returns it, repudiating the contract, there is no part 
payment. The post office in such a case is not the 
agent of the seller {Davies v. Phillips, MiUs ds Co, 
(1908), 24 T.L.B. 4). On the other hand, when the 
cheque which the buyer sent was retained by the 
seller, even though it was returned in the course of 
a few days there was held to have been part payment 
{Parker v. Crisp ds Co. (1919), 1 K.B. 481). 

The requisites of the memorandum forming one 
of the alternatives under § 4 will be found dealt with in 
Chapter I, § 6 (c) and (/). Since the memorandum 
requires only to be signed by the party to be'charged, 
it follows that one party may be bound whilst the 
other is not, unless the existence of one of the 
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other factors can be proved. Should the contract be 
varied by the incorporation of other terms^ the 
variation must itself comply with the section, for it is 
to be regarded as a new contract ; but not where the 
variation is made merely for the convenience of the 
parties and the original contract substantially re- 
mains unaffected. The contract is then enforceable 
even though the variation is not expressed in writing 
{Bessler, WctecMer and Olover dh Co. v. South Derwent 
Coal Co. (1937), 4 A.E.R. .'552). 

If the memorandum is signed by an agent, he must 
have the necessary authority. An auctioneer is 
deemed to be the agent for the buyer upon the fall 
of the hammer, but where he sells by private treaty, 
he is the agent of the seller only {Meioe v. Carr (1856), 
26 L.J. Ex. 39). 

Where the auctioneer’s name appears only in print 
on the catalogue which is incorporated into the 
auctioneer’s book, but which is authenticated by the 
auctioneer writing down, opposite the number of the 
lot in question, the price and the purchaser’s name, 
it was held that this constituted a sufficient memo- 
randum in writing to bind the parties {Cohen v. Boche 
(1927), 42 T.L.R. 674). 

A solicitor who is instructed to deny a contract 
is not an agent within the meaning of the section, nm 
is it a sufficient “ note or memorandum ” if an agent 
by letter, refers to other letters with a denial that 
they contain the terms of -the contract {Thirkdl v. 
Combi (1919), 36 T.L.R. 652, C.A.). 

It should be noticed that in the absence <rf a 
written though one of the alterna- 

tives jffovided for by § 4 of the Sale of Goods Act 
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has been satisfied, if the contract is one not to be 
petfonned within a year, as ftn: instance where the 
goods are to be supplied over more than a year, the 
contract becomes unenforceable under § 4 of the 
Statute of Frauds (Pressed Miners' Oas, ikc., Co., Ltd, 
V. Henry Corner (1910), 26 T.L.B. 644). 

It must be remembered that the section does 
not apply to a contract fob wore {Clay v. Tateo, 
1 H. & N. 73). But if the contract contemplates the 
ultimate transfer of the property in a chattel for a 
price, then it is a contract for sale of goods, and the 
section applies (£ee v. Oriffin (1861), 30 L.J. Q.B. 
262). 

It is sometimes difficult to distinguish between 
a contract for the sale of goods and one for toorh 
or labour, inasmuch as the resultant chattel might 
involve both the provision of materials and labour. 
Ih the leading case of Lee v. Oriffin {mpra), the 
following factors were held to determine the position : — 

(1) If the contract be such that when carried out 
it would result in the sale of a chattel, the 
party cannot sue for work and labour, and 

(2) If the contract be such that when carried 
out it would result in transferring for the 
piice, from one person to another, a chattel 
in which the latter had no previona property, 
it is a contract for the sale of goods. 

It would appear, however, that where the execution 
of the contract demanded particular skill {e.g., the 
painting of a portrait by a well-known artist), the 
contract would be one for work and labour since the 
materials supplied were merely incidental and only 
necessary for the exhibition of the akfll of the painter 
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(Bobingon v. Oraves (1935), 1 K.B. 579)> but^AemUe 
if the contract had been for the sale of a picture painted 
by a third {uurty, the picture would constitute a 
o^ttel and the enforceability of the contract (where 
the requirements of § 4 were not satisfied) would be 
determined by the decision in Lee v. Oriffin. 

(e) Contract for future Goods. 

Section 6 provides that the contract of sale may 
be one for the sale either of existing or of future goods, 
future goods being those which are to be manufactured 
or acquired after the making of the contract of sale ; 
and in subsection (2) is embodied the decision in 
mUhwhite v. JiTMorine ((1839), 5 M. & W. 466), 
that there may be a contract for the sale of goods, the 
acquisition of which by the seller depends upmi a 
contingency which may or may not happen. 

(t) Perishing of the Goods. 

Section 6 deals with a contract for the sale of 
specific goods, and provides that where the goods 
without the knowledge of the seller have perished at 
the time when the contract was made, the contract 
is void. 

Such provision would also apply where it is im- 
possible to give delivery on account of the misappro- 
priation of the goods by a third party. 

In August, 1927, A. hsd deposited 4,900 bags of ground nuts 
at a London wharf. He sold 700 bags to B. who, without 
possession, resold them as lying at the warehouse to C. 
When C. claimed delivery, it was found that owing to m 
dishanesty of someone, there were only 160 bags available. 
C. refuarf payment, and, as the Wharf Oompmy m 
insolvent, B. brou^t an action against C. fw the pnee. 
Tia^^jsinn wss given in C.’s favour, and B. then sued A. to 
recover the amount from them as the origlul seller td the 
It was held that at the time when the supposed ocm- 
M between A. and B. was entered into, there was no lot 
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of 70^ bags in enatmcr and that otmarqucntly there waa no 
contract. B. waa thus able to recover {Barraip, Latie and 
BaUard, Lid. v. Oilbrrt J. JUcCavi <£• Co (1929), 1 K.B. 374). 


Section 7 provides that where there is an agree* 
ment to sell specific goods, and without any fault on 
the part of either the seller or the buyer such goods 
subsequently perish before the risk passes to the 
buyer, the agreement is avoided. 

By § 62 “ specific goods ” means goods identified 
and agreed upon at the time a contract of sale is made ; 
and as we have seen, by § 1 a “ contract of sale 
includes an agreement to sell, as well as a sale. If 
the sale is one of generic goods, t.e., goods of a general 
description, the seller is not relieved from responsi- 
bility should the goods which he had intended for 
delivery turn out to be non-exj.‘-tcnt or otherwise 
unavailable. It would be for him to secure other 
goods of a like description for delivery to the buyer. 


(g) The Price. 

The price to be paid may actually be fixed in the 
contract, or may be left to be fixed in a mcumer thereby 
agreed, or may be determined by the course of dealing 
between the parties ; otlierwise the buyer must pay 
a reasonable price, and what is a reasonable price is 
a question of fact dependent on the circumstances 
each particular case (§ 8). 

If the terms of the contract provide that the price 
is to be fixed by the valuation of a third party, and 
such third party cannot or does not make the valuation, 
the a^eement is avoided ; but if the goods or any part 
thereof have been delivered to and appropriated by 
the buyer, he must pay a reasonable price thmiefor 
(§ 9 (1)) • <>^(1 valuation is impossible, owing to 
the fault of one of the contracting parties, the party 
not in fault may maintain an action for damages 
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a«;ainBt the party in fault {§ 9 (2)). The price must 
* be a money price, otherwise the contract is a barter 
and not a sale. Apart from the fact that the con* 
sideration (price) must be in money, the general rules 
aa to consideration apply, and the price need not be 
adequate for the contract to be enforceable. There 
may be circumstances when at a time of national crisis, 
price-fixing may be regulated by the State under 
emergency powers. It is quite competent for a manu- 
facturer or wholesaler to stipulate that goods supplied 
to a retailer are not to be sold by him Wow a stated 
price (EUiman v. Carrington (1001), 2 Ch. 276; 
Palmolive Co. {of England), Ud. v. Freedman (1928), 
Ch. 264). 


(h) Conditions and Warranties. 

Apart from the statute, the maxim of Caveat 
Emptor (let the buyer take care) applies, and con* 
ditions and warranties are not implied. 

We have already attempted to show the dis- 
tinction between conditions and warranties, and 
the moaning of these terms (see p. 93 ante), and it 
is of interest to note that the Act contains a 
definition of “warranty,*’ but not of “condition.’’ 
Wabaaiity is defined as an agreement with reference 
to goods which are the subject of a contract of sale, 
but collateral to tke main purpose of such contract, 
the breach of which gives right to a claim for damages 
but not to a right to reject the goods and treat 
the contract as repudiated (§ 62). By necessary 
inference a ookdition is a term of a contract but for 
which the party would not have entered into the 
contract; so that the breach of the condition will 
entitle the injured party to repudiate the contract. 
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Whether a Btipulation is a condition or a warranty 
depends in each case (m the construction of the contract 
(§11 (1) (&)). In Bdm v. Bwmess ((1863), 32L.J. 
Q.B. 204 Ex. Ch.), a charter-party was made in relation 
to a ship described in the charter as then “ in the port 
of Amsterdam.” It was held that this statement was 
intended to be a substantive part of the contract, 
and therefore the contract could be repudiated if 
it were not true. Stipulations as to time of payment 
are not, in the absence of agreement, of the essence 
of a contract of sale (§ 10), but in a mercantile 
cmitract, time, not being time of payment, is of the 
essence of a contract (Reuter v. Stda (1879), 4 C.P.D. 
246, 249, C.A.). If the condition had to be performed 
by the seller, the buyer has the option of waiving 
the condition, or may elect to treat a breach of it 
as a breach of warranty, and not as a ground for the 
rescission (§ 11 (1 ) (a)). If the contract is not severable, 
and the buyer has accepted any part of the goods, 
or where it is for specific goods the property in which 
has passed to the buyer, then, unless otherwise 
agreed, breach of condition on the part of the seller 
can only be treated as a breach of warranty, and not 
as a ground for repudiating the contract (§ 11 (1) (c)). 

Thm, A. agreed to buy oeitaiu ear-marked balea of vod 
from B., to amve by skip, goaranteed abontaimilar to eamplea, 
any dispotee to be dedded by the eeUing broken. The wool 
turned oat not similar to Bamplea, and the bn^en aUowed 
an abatement, bat A. ooold not reject it for inferimity 
(Hegwortk ▼. Hutehmaon (1867), LJl. 2 Q.B. 447). 

Warranties or conditions may be express or 
implied. Express warranties or conditions are those 
definitely entered into at the time the contract is made, 
or subsequently; if they are made subsequent to 
the contract itself, they must be under seal, or for 
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farther valuable conaideratioii if they are to give 
^ ground to an action, since they will then fortn a new 
contract. 

Implied conditions or wairantieB are those which 
attach to the contract by custom or by implication of 
law. These can only be negatived by an expraas 
contract to that effect, or by a custom inconsistent 
with such implied warranty and well known, or by an 
egress warranty inconsistent with the 
warranty. 

Where a dealer puts up in his shop a notice that no 
warranties of any kind are given, this only niRMia that 
no express warranties are given, and such a notice will 
not free the dealer from liability under an im plj atl 
warranty. 

Undm* the Sale of Goods Act, the following OOK* 
nmoKS are implied unless the terms of the contract 
reveal a different intention : — 


(1) A condition that the seller has a bight to sktj. 
the goods, or in the case of an agreement to 
sell that he will have a right to sell at the time 
when the property is to pass (§ 12 (1)). 


When, vithout the knowledge of the buyer and of the seller, 
goods ate labelled in such a way that they cannot, in their 
uioi condition, be le-sold without infringing the tnule-maA 
of a third party, the buyer will be entitled to reject the goods, 
as the seller has brokm the implied oondition contained in 
{ 12 (1) that they had a right to aell the goods. The goods 
as lalwUed were not of merchantable quality, and it was also 


oanaidered by one of the Judgea that the wanunty of quiet 
~~~ ession had been broken (Nibktt, Lfi. v. TheConfeelionirt' 

nee m W VU MWBl S V 




(2) When a sale is by bauple there are three implied 
conditions, viz., 

(l)that the bulk shall correspond with the 
sample in quality; 
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(3) that the buyer shall haTe a reasonable 
opportunity for comparing the bulk with 
the sample ; and 

(3) that the goods shall be free from defect 
rendering them unmerchantable, which 
would not be apparent on a reasonable 
examination of the sample (§ 15 (2)). 

A. ordered from a maimfaotiirer a quantity of wonted 
ooatmp, weight and quality equal to sample ; the coatings 
were equal to sample, but were unmerohantable owing to 
being " slippery,” this defeet not being apparent on a reason- 
able ezammation of the sample. A. was allowed to reject the 
goods (Drummond v. Fan Ingm (1887), 12 App. Cas. 284). 

Where part of the goods sold by sample is in 
accordance with the sample, the other part having some 
defect, the buyer can elect either to reject the whole or 
to accept the whole, claiming damages in respect of 
the defective goods ; but he is not entitled to 
accept part of the goods and reject the remainder. 
He must decide whether he will regard the breach as 
one of condition or as one of warranty unless the 
contract is severable (Aitken v. BouUen (1908), 10 
F. 490, Ch. of Seas.). 

(3) In sale of goods by desokiption’ there is an 
implied condition that the goods shall correspond 
with the description ; and if the sale be by 
sample as well as by description, it is not 
sufficient that the bulk corresponds with the 
sample, if the goods do not also correspond 
with the description (§ 13). 

This section is strictly construed in favour of the 
buyer, and “ description ” covers not only matters 
which go to the nature of the goods sold, but also such 
atiaibutes as the date of shipment, or the particular 
ship, or the mode of packing named in the contract. 
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Thus, where there was a contract to purohaae rice to be 
shipped at Madras in March and April, it was held that the 
buyer was not bound to accept a cargo of rice part of which 
was shipped in February (Bowes V. Shand (1877), 2 App. 
Caa. 465). 

Again in James Finlay ds Co., Ltd. v. N.V, Kwik How 
7'ong Handel Maatachappis ((1928), 166 L.T. 455), the date 
of shipment of goods was inoorreotiy stated in the bill of 
lading. It was held that the buyer could repudiate the 
contract and sue for damages sustained. In this case, sub- 
purchasers had refused to taac delivery upon the same ground, 
and a subsequent sale of the goods by the buyer resulted in a 
loss. He was not bound to sue the sub-purchasers as a 
condition precedent to bringing his action against the vendor. 

A. agreed to buy Long staple Salem cotton,” guaranteed 
equal to sample, allowance to be made for inferior quahty. 
He was not bound to accept ” Western Madras cotton,” which 
was of a different description and inferior, and required 
different machinery to work it (Azimar v. CaseUa (1867), L.R, 

2 C.P. 677 Ex. dh.). In Bowes v. Shand (sitpra), Lord Black- 
bum said, '^if the descriptiou of the articles tendered is 
different in any respect, it is not the article bargained for, and 
the other party is not bound to take it.” 

A purchaser who had agi'ced to buy oil called foreign refined 
rape oil, warranted only equal to sample,” was held entitled 
to refuse the bulk, although it corresponded with the sample, 
because it was not ” foreign refined rape oil,” and therefore 
did not correspond with the description (Nichol v. OodUa 
(1854), 10 Ex. Oh. 191). 

A contract was entered into for the sale of timber to be 
shipped from abroad in specified quautities variable at the 
seller’s option within specified percentage limits, subject to a 
provision that the buyer ” shall not reject the goods herein 
specified, but shall accept and pay for them in terms of 
contract against shipping documents.” It was held that the 
buyer was entitled to reject goods which exceed the per- 
missible quantity, for the goods tendered were not the goods 
” herein specified ” within the meaning of the rejection clause 
(Oreen v. Arcoa Ltd. (1931), 47 T.L.R. 336). 

In all cases where tlie buyer lias not seen the goods, 
and buys them relying entirely on the description, 
there is a contract for tlie sale of goods by description 
{VarUy v. Whipp (1900), 1 Q.B. 513). And even 
when the buyer had seen the goods before purchase. 
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there, may, nevertheless, be a sale by desoiiptiim unlees 
the non-compliance with the contractual descriptim 
was or ought to have been apparent to the buyer 
{Joaling v. Kings/ord, 32 L.J. C.P. 94, and c.f. 
Thomett V. Beers de Sons (1919), 1 K.B. 486, per 
Bray, J. at p. 488). 

(4) Subject to the provisions of the Act, and of 
any statute in that behalf, there is no implied 
warranty or condition as to the quality or 
fitness for any particular purpose except as 
follows : — 

(1) Where the buyer expressly or by implication 
makes known to the seller the pabtioitlab 
FUBPOSE for which the goods are required, 
so as to show that the buyer relies on the 
seller’s skill or judgment, and the goods 
are of a description which it is in the course 
of the seller’s business to supply (whether 
he be the manufacturer or not), there is 
an implied condition tliat the goods shall 
be reasonably fit for such purpose ; provided 
that in the case of a contract for the sale 

a specified article under its patent or trade 
name there is no implied condition as to 
its fitness for any j)artioular purpose. 

(2) Where goods are bought by description from 
a seller who deals in goods of that description 
(whether he be the manufacturer or not), 
there is an implied condition that the goods 
shall be of a merchantable quality ; provided 
that if the buyer has examined the goods 
there shall be no implied condition as regards 
defects which such examination ou^t to 
have revealed. 
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(3) Ad implied vaxraDty or condition as to 
quality or fitness for a particular purpose 
may be annexed by the usage of trade. 

(4) An express warranty or condition does not 
negative a warranty or condition implied 
by the Act unless inconsistent therewith 

(S 14). 

^ Under this Section the buyer was held to have 
“ examined the goods ” where he had inspected 
and had the opportunity of examining them, being 
estopped in these circumstances from denying that 
he had in fact examined them [ThomeU v. Beers 
di Sons, supra). 

Where goods are sold under a patent or trade 
name, though there is no implied condition of fitness 
for a particular purpose, the articles must nevertheless 
be merchantable under subsection (2) (Bri^ol 
Tramways v. Fiat Motors (1910), 2 K.B. 831); and 
a condition of fitness will even attach when it can be 
shown that the buyer lelied upon the seller’s skill and 
judgment. 

In BMry v. Mortihaa Ltd. ((1926), 1KB. 260), B. infomed 
the defendents (who were motor-car dcaJen) that he required 
a comfortabJe car euitablp for touring purposes. The firm 
recommended a " Bugstti ” which B. bought. B. regarded 
the oar as uncomfortable and nnsnitable for the purpose for 
which he required it. It was held that he was enfitled to 
reject the car and recover the price. 

Whero goods are ordered for a special purpose, 
which is disclosed to the seller, such order is sufBcient 
to show that the buyer relies on the seller’s skill 
and judgment {Manchester Liners v. Rea (1922), 
2 A-C. 74). 

Where it is known that goods sold are intended 
for human consumption, there is an implied warranty 
that there is nothing in them injurious to health 
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(HoU V. Wren (1903), 19 T.L.B. 292 ; Froal v. 
At/leabury Dairy Co. (1906), 21 T.L.B. 300). 

Where under a contract of sale, mineral waters 
are supplied in bottles, not only the contents, but the 
bottles themselves (although the property in them 
does not pass) are goods supplied within the meaning 
of § 14 (1), and there is an implied warranty that they 
are fit for their purpose. A vendor is liable in damages 
for personal injuries caused by the bursting of a 
bottle (Geddling v. Marsh (1920), 36 T.L.B>. 337, D.). 

A similar decision was given in MorMi v. FUch dh 
Qiblxms ((1928), 2 K.B. 636), where tlie subject matter 
of the contract was a bottle of Stone’s Ginger Wine. 
Upon opening it, tlie bottle broke with resultant 
injury to the plaintiff’s hand. 

The WARRANTIES wliich, by the Sale of Gk)ods Act, 
are implied to every contract are less numerous than 
the conditions. These implied warranties are as 
under : — 

(1) That the buyer shall have and enjoy quiet 
POSSESSION of the goods. 

(2) That the goods shall be free from anv 
CHARGE OR iNctTMBRANCE in favour of any 
third party, not declared or known to the 
buyer before or at the time when the contract 

• id made (§ 12 (2) and (3)). 

Under the Chain Cables and Anchors Act, 1899, 

§ 2, there is an imjtlied warranty on the sale of a cable 
that it has Itcen duly tested and stamped ; while 
the Merchandise Marks Act, 1887, § 17, implies a 
warranty of the genuineness of a trade mark. 

There are also implied warranties of quality or. 
fitness under the Hops (Prevention of Frauds) Act, 
1866 ; the Sale of Fo(^ and Drugs Act, 1876, and the 
Fertilisers and Feeding Stuffs Acts, 1893 and 1926. 
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§ 2. — The Transfer of the Property. 

(a) The Passing of Ownership. 

The ascertainment^ of the time at which the property 
in goods passes from seller to buyer is of the utmost 
importance in order to determine at whose risk they 
are at a given moment. 

(i) If goods are unasceetaikbd, that is to say, not 
unconditionally appropriated to the contract, no 
property passes till they are actually ascertained (§ 16) ; 
and if sale of a ])ortion of a bulk is made, there is no 
transfer of the property in that portion till it is actually 
separated from the bulk and ascertained {Lavrit 
dn Morewood v. Dudin dk Sons (1926), 1 K.B. 223), 
but unless otherwise agreed, the poods remain at the 
seller’s risk until the i)roperty therein is transferred 
to the buyer, whereupon the poods arc at the buyer’s 
risk whether delivery has been made or not. Where 
delivery has been delayed through the fault of either 
buyer or seller, the goods are then at the risk of the 
party in fault as regards any loss which might not 
have occuiTed but for such fault (§ 20). 

Thus in Stems Lid. v. Vickers Ltd. ((1923), 1 K.B. 78), 
the plaintiffs purchased 120,000 galioiis of oil, part of 200,000 
gallons belonging to the defendants, contained in tanks owned 
hy a storage company. The oil sold was not appropriated, but 
a delivery warrant \«as given to the buyeis, which was not 
acted upon for some time It Mas hold that although the , 
property in the oil had not passed, the risk hod, and the 
buyers could not recover as a result of the deterioration 
occurring sul)sequent to their acceptance of the delivery 
warrant. 

(ii) If the coutiacb be for the sale of specifio ob 
asobbtaiked goods, the intention of the parties 
is tlie test as to the time at wliich tlie property will 
pass ; this intention is to be ascertained in each 
case from the terms of the contract, the conduct 
of the parties, and the circumstances of the case (§ 17).^ 
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Wh(9‘e there is an unconditional contract for the 
sale oi specific goods in a deliverable state, the 
property in the goods passes to the buyer when the 
contract is made, even though the time of delivery 
or time of payment is postponed (§ 18 (1)). When 
the property does pass, the risk is also transferred, 
despite the fact that the seller retains his lien for the 
unpaid purchase-money ; and if any accident happens 
to the goods subsequently, unless it is caused by the 
fault of the seller, the loss must be borne by the 
buyer (§20). 

Thusia Tarling v. Baxter ((1827), 6 B. & 0. 360) A. pniohased 
a haystack from B., to be paid for on 4th February, the hay to 
stand on B.'s land till Ist May, and not to be cut till paid 
for. The hay was burnt, and the loss fell upon A., as the 
property had passed to Um 

If the contract is for specific goods, and the seUer 
is bound to do something to the goods to put them 
into a deliverable state, the property does not pass 
till this has been rione, and the l)uver has had notice 
(§ 18 (2)). 

If. though the good.s arc in a deliverable state, 
the seller has still snmetliing to do, such as weighing, 
measuring, or testing, in order to ascertain the price, 
the property <]oes not pass until such act be done, 
and the buyer has notice thereof (§ 18 (3)). 

By § 62 goods are in a “ deliverable state ” 
when they ai’e in sTich a state that the buyer would, 
under the contract, be hound to take delivery of them. 

The owners of a horizontal condensing engine agreed to soil 
it at a price free on rail in London. It weighed 30 tons and 
was bolted to and embedded iu a floor of concrete. Before it 
could be delivered on rail it had to bo detached and dis- 
mantled, The sellers detached it, but in loading it on a truck 
they damaged it by accident, so that the buyers refused to 
accept it. In an action by the sellers for goods bargained and 
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Mdd, it wu beU thAt the property in the engine l»«H not pnnoftfl 
to the defenden t e, on the gniwd that the plaintifiB were botud 
to do something which they hsd not done lor the poipoee of 
I patting tile engine into s dehyersble state (Underwood v. 
Bwrgh Caette Brick di Cement Syndicate (1922), 1 K,B. 343). 

(iii) The property in unascertained or futubb goods 
sold by DBSCBIPTION passes to the buyer when they 
are unconditionally appropriated to the contract 
by one party with the assent of the other. Such 
assent may be express or implied, and may be giren 
either before or after the appropriation is tna dA 
(§ 18 (5) (D). 

This unconditional approjiriation can be made by 
the seller delivering the goods to the buyer, or a carrier 
on his behalf, without reserving the right cd disposal 
(§ 16 (5) (2)). If the right of disposal is reserved, the 
goods will not pass to the buyer until the conditions 
imposed by the seller are fulfilled (§ 19 (1)). 

The seller is primA facie deemed to reserve the 
right of disposal if goods shipped are by the bill of 
lading, deliverable to the order of the seller or his agent 
(§ 19 (2)) ; and if the seller sends a bill of exchange 
with bill of lading annexed, to the buyer for acceptance, 
and the buyer does not honour the bill of eAshange, 
he is bound to return the bill of lading, and if he wrong- 
fully retains it the property in the goods does not pass 
to liiTn (§ 19 (3)). (But see Cahn v. Pockett’s Bristol 
Channel Steam Packet Co., post at p. 183.) 

(b) Goods on Sale or Return. 

Section 18 (4) deals with the question of the time 
of the passing of the property in goods delivered on 
approval, or on sale or return. Unless a different 
intention appears, the property in such goods passes 
to the buyer — 



192 


MSROANTJIE LAW 


[Chap. 


(a) When he signifies his approval or acceptan 
to tl)e seller, or does any other act adoptii 
the transaction ; or 

(&) When ho retains the goods witliout givii 
notice of reje(jlion within a fixer! or reaso] 
able time. 

In Kirkham v. AUenhoftyugh ((1897), ] Q.B. 201, C.A.) 
jewellery waa sent by A. to B. “ on sale or retiini.” B. pledged 
the jewellery with C. Was the pledge an act adopting the 
transaction ” ? If so, then the property passed to B., and A. 
could not recover it from C., his only remedy bt^ing to sue 

B. for the price. If not, the property still remained in A. and 

C. could not retain it against him. The Court held that the 
pledge was an act adopting the transaction. Lord Esher 
said ; There must be some act which shows that he adopts 
the transaction ; but any act which is consistent only with 

his being the purchaser is sufiBcient He 

could not get the goods back from the pawnbroker without 
repaying the sum advanced, and such a situation is in* 
consistent with his frc'e power to return them.'* 

In a somewhat similar case, goods were forwarded by A. 
to B. with an appro, note, the terms of which were that the 
goods were not to pass till iiivoioeii. B. pledged the goods 
without them having been invoiced to him, with C., who took 
them in good faith. A. was able to recover the goods from C., 
since the property had not passed (Tnman v. AUmbortmgh 
(1910), 103 L.T.‘2l8). 

If th| goods are sent with an appro, note* showing that they 
are to remain the property of the sender till paid for in cash or 
invoiced, then the propc^rty dues not pass till this condition 
has been satisfied ; and if such goods are improperly dealt 
with the sender may recover them (Weiner v. Oill ; Weiner 
V. Smith (1906), 75 L.J, K.B. 916; followed in Kempler v. 
Bravingiona (1925), 41 T.L.B. 519, C.A.) 

In the fiiHi two oases the goods were not entrusted 
to a mercantile agent, and therefore it was possible 
for the original owner to limit the power of the party 
to whom the goods were entrusted, as I’egaitls giving 
a good title ; but if the person to whom the goods 
are entrusted comes lander the head of a mercantile 
agent, for instance a jeweller’s traveller, then even 
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if such restiictioiis are placed in the origiiial oontraot 
note they are not effective against bond fide purchasen 
or pledgees for value who take without notice of the 
restrictions, since these latter get a good title under 
the Factors Act, 1889 {Weiner v. Harris (1010), 
1 K.B. 285). 

Another importan.t cane on the gection is Omstein v. 
Aleseandm Fvmitihing Co. (12 T.L.R. 128). Here the 
d6fenda]xtB oideted fumitiire from the plaintifi, from oertaln 
designs, upon the condition that the goo^ were to be retained 
if not approved. The fumituie was sent to the defendants, 
who at onoe wrote saying that they did not approve the goods, 
and would send them back upon receiving the carriage which 
they had paid. The goods were eventually sent back twelve 
days after they had been received by the defendants. It was 
held that the rule laid down in the section was excluded by 
the express terms of the contract, and that the defendants’ 
option to return the furniture could only be exensiBed by 
actual return, and not by notiflDation ; and it was also held 
that the defendants had kept the goods beyond a reasonable 
time, and must pay for them. 

(c) Title of the Seller. 

As a rule only the owner can give a good title to a 
purchaser. A buyer acquires a good title if the owner 
authorises or consents to tlie sale, or is precluded 
by hie conduct from Jciiyiiig the seller's authority 
to sell (§ 21 (1)). (As to a factor's right to dispose of 
goods placed with him, see C^]ia})ter TI, § 13 (a)). 
But where the seller lias a voidable title, which has 
not been avoided at the time of sale, the buyer acquires 
a good title to the goods if he buj^s in good faith and 
without notice of any defect in the seller’s title (§ 23). 

Where goods have been obtained by fraud, not 
imounting to larceny, and are sold to an innocent 
purchaser for value before avoidance of the original 
sale, in order to determine the right between the 
ori gin al owner and on innocent sub-purchaser, it will 
be necessary to see what is the nature of the fraud. 

a 
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If the fraud were of such a nature that the true 
owner intended to transfer &e property in, and 
the ‘possession of, the goods to the fraudulent' 
purchaser, even though he was induced to do so by the 
fraud, an innocent sub-purchaser always gets a good 
title as against the true owner ; as for instance where 
the goods were obtained by means of a worthless 
cheque. 

If the fraud were of such a nature that the original > 
owner nev^r intended to transfer the property in, 
or possession of, the goods to the fraudulent party, 
as for instance where they are obtained by im- 
personation, the sub-purchaser, however innocent 
he may be, gets no title against the true owner unless 
he buys in market overt. (See Cmdy v. Lindsay, 
ante.) 

(d) Market Overt. 

In the City of London market overt (open market) 
is held every week-day between the hf>urs of sunrise 
and sunset. In the country, maiket overt is held 
only on special days provided for particular places, 
by charter or prescription. 

Where goods are sold in market overt, according 
to the usage of the market, the buyer acquires a 
good title to the goods, provided he buys them in good ' 
faith and without notice of any defect or want of title 
on the part of the seller (§22 (1)). 

In addition to the existence of good faith on the part 
of the buyer the following conditions must be com- 
plied with in order that the buyer may rely upon 
the protection afforded by market overt : — ' 

(a) The goods must have been exposed pviblkly 
for sale. 
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(6) In the City of London the sale must have 

place on the ground floor of the shop and the 
whole transaction completed there. 

(c) The bulk and not merely a sample must have 
been exposed for sale. 

(d) The goods must have been of the class usually 
dealt in by the seller. 

(e) The sale must have taken place between 
sunrise and sunset. 

It is a question of fact in each case whether the 
premises in the City of London in which goods are sold 
constitute a shop ; it has been held that an auction 
room on the first floor was not such a shop as to 
constitute market overt {Clayton v. Le Roy di FU» 
1911), 27 T.L.R. 206). 

Sale to the shopkeeper does not obtain the protection 
of the custom {Hargrave v. Spink (1892), 1 Q.B. 26). 

Where goods sold in market overt have been 
originally stolen, and the offender is prosecuted to 
conviction, the property in the goods so stolen revests 
in the original owner, notwithstanding such sale 
(§ 24 (1) ) ; but where goods liave been obtained by 
fraud or other wrongful means not amounting to 
larceny, the property in the goods does not revest 
by reason only of the conviction of the offender 
(§24 (2)). When stolen goods ore purchased in 
market overt, but are re-sold by the purchaser before 
the thief is convicted, the person so disposing of them 
does not incur any liability. 

The protection afforded by market overt does not 
cover the sole of horses and neither does it apply to 
SoGitland. 
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(•) Where Seller’s Title ie Defective. 

When a person after selling goods continues, or 
is, in possession of the goods, or of the documents 
of title to them, the delivery or transfer by him of 
the goods or documents of title under any sale, pledge 
or other disposition thereof, to any person receiving 
the same in good faith and without notice of the 
previous sale, shall confer a good title (§ 25 (1)]C 
In Nidioleon v. Harper ((1805), 2 Gh. 416) oeitain vine 
was sold which, at the time of the sale, was atored in the 
oellan of a warehonaeman, and remained there after the 
aale. Subsequently the seller gave the warehouaeman, aa 
aeonrity for an advance, a lien on all wines and spirits lying 
in hia oellaia. The warehouaeman then advertised the wine 
for sale, and the original buyer applied for an injunction to 
restrain the sale. North, J., grants the injunction, holding 
that the warehouseman acquired no title, for as between the 
parties the seller was not in possession at the time he pur- 
ported to effect the pledge. 

Section 25 (2) deals with thc^ converse case to that 
just mentioned, and provides that when a person 
having bought, or agreed to buy goods, obtaiits, with 
the consent of the seller, possession of the good.s or 
documents of title to goods, the di'livery or transfer 
by that person of the goods or documents of title 
under any sale, pledge, or other disposition to any 
person receiving the same in good faith, and without 
notice of any lieu or other right of the original seller 
in respect of the goods, shall confer a good title on 
such person. 

On this subsection the case of Cahri v. Pockett'a 
Bristol Cbannd Steam Packet Co., Ltd. ((1899), 1 Q.B. 
643, C.A.), has decided an important point. In 
sending goods to a foreign buyer, the seller may 
forward a bill of lading for the goods, indorsed in' 
blank, together with a bill of exchange for the pnee 
of the goods for the buyer’s acceptance, and if the 
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bill of exchange is not accepted, the Act provides 
that the bill of lading must be returned. If the 
bill of lading is wron^ully kept, the goods do not 
pass (§ 19 (3)). In this case, however, the buyer 
kept the bill of lading without accepting tlie bill 
of exchange, and transferred it to an innocent third 
party for value. The seller stopped the goods in 
transitu. It was held that § 25 (2) of the Act pre- 
vailed over § 19 (3), and the deliver}' of the bill of 
lading therefore conferred a good title on the person 
taking it. 

It must be noted that the following can also, by 
virtue of a common law or statutory power of sale, 
give a good title to goods in which tliey have them- 
selves no actual right of ownersliip : sheriffs for 
executions, a landlonl for goo'ls distrained upon, a 
pawnbroker, an innkeei)er, or the captain of a ship. 

§3.— The Rights of the Parties. 

(a) Rights of the Buyer. 

(i) Delivery. 

Delivery aivl payment are concurrent conditions, 
that is to say, the seller must be ready and willing to 
give possession of the goods to the buyer in exclw^ 
for the price, and the buyer must be ready and willing 
to pay the price ui exchange for possession of the 
goods ; but tliis is subject to agreement between the 
parties (§ 28). 

Whether it is for the buyer to take possession of the 
goods or for the seller to send them to the buyer is a 
* question depending in each case on the cont^t, 
express or impUed, between the parties. A^ from 
any provision in relation thereto, the place of delivery 
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is the seller’s place of busmess if he has one, and if not, 
his residence ; but if the goods are specific, and to the 
knowledge of the other party are in some other place, ’ 
that other place is the place of delivery. And if the 
goods are in the possession of a third person, there is 
no delivery till such third person acknowledges to the 
buyer that he holds the goods on Ms behalf (§ 29 (1, 3)). 

Where the seller has to send the goods, and no time 
for sending them is fixed, he must send them within a 
reasonable time. Demand or tender of delivery must 
be made at a reasonable hour to be effectual (§ 29 
(2. 4)). 

The cost of glutting the goods into a deliverable 
state is, in the absence of agreement, to be borne by the 
seller (§ 29 (5)). 

(ii) Incorrect Delivery. 

If the seller delivers to the buyer either loss or more 
than the quantity contracted for, the buyer is entitled 
to reject the whole ; but where he accc*pts the whole or 
part, he must pav for them at tJie contract rate (§ 30 
( 1 , 2 )). 

In Cujiliffe v. Harrison ((1851), 6 Exch. 903), 
Baron Parke said : “ The delivery of 15 hogsheads 
of claret under a contract to deliver 10 is no perform- 
ance of that contract, for the person to whom they 
are sent cannot tell which are the 10 that are to be 
Ms ; and it is no answer to the objection to say that 
he may choose which 10 he likes, for that would be 
to force a new contract upon Mm.” 

In view of the difficulty of exact delivery where the 
quantity of goods ordered is considerable, the ex-' 
pressions “ about ” or more or less ” are frequently 
incorporated in the terms of the contract so as to 
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provide for a certain latitude and to prevent the buyer 
standing on the strict letter of the section. The 
difference between the quantity ordered and that 
delivered must, however, be reasonable, and if any 
other factor indicative of quantity is introduced, this 
will also be considered ; e.g., where the contract was 
to load a full and complete cargo, say 1,100 tons, and 
the vessel was capable of taking 1,210 tons, a delivery 
of 1,080 tons would not satisfy the contract, although 
only 20 tons short of the quantity mentioned, for it 
was not a full and complete cargo {Mfrrris v. I^vison 
(1876), 1 C.P.D. 165). 

When the seUer delivers to the buyer goods 
he contracted to sell, mixed with goods of a different 
desciiptioii not included in the contract, the buyer 
may accept the goods which are in accordance with 
the contract and reject the rest, or he may reject 
the whole (§ 30 (3) ). 

If, under a contract of sale of 1,000 Btandaids of timber, 
about 85 per cent, red wood, and about 15 per cent, white 
wood, a delivery is made and accepted by the buyen in which 
white wood largely cxceeda 15 per cent., the buyers are pre* 
eluded from suing for damages as they had the option of 
rejecting the whole consignment {Gabriel Wade <t English v. 
Arau Ltd. (1029), 168 L.T. 31). 

(iii) Delivery by Instalments. 

The buyer of goods is not bound to accept delivery 
by instalments, but where there is a contract for the 
sale of goods to be deliveml by stated instalments, 
which are to be separately paid for, and the seller 
makes defective delivery, or the buyer fails to take 
delivery of one or more instalments, this may amount 
either to a breach of condition, or to a severable breach 
giving a claim to compensation (§ 31). 
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Where goods are to be delivered by instalments 
and the prire is qnoted for each article to be delivered, 
an action \nU lie for the payment of the goods 
delivered, even though other instaJments have yet to 
be made {Howell v. Evans (1926), 42 T.L.B. 310— D). 

(iv) Delivery to Carrier. 

Where the seller is authorised or required to send 
the goods to the buyer, delivery of the goods to a 
carrier, whether named by the buyer or not, for the 
purpose of transmission to the buyer is primA facie 
deemed to be a delivery of the goods to the buyer 
(§32 (1)). 

Unless otherwise authorised l)y the buyer, the 
seller must make such contract with the eorrier on 
behalf of the buyer as may be reasonable, having 
regard to the nature of the goods and the other circum- 
stances of the case. If the seller omits to do this, an^l 
the goods are lost or damaged in the (*ourse of truusit, 
the buyer may decline to treat delivery to the carrier 
as a delivery to himself, or may sue the seller in damages 
(§32(2)). ■ 

Tf the route involves sea transit, the seller must 
give such notice to the buyer as may enable him to 
insure the goods during their sea transit, otherwise 
they are at the seller’s risk ; that iv to say, though 
pro])erty and possession have passe<l, the risk has not 
passed with them (32 (3)). Though the seller 
agrees to deliver the goods at his own risk, at a place 
other than where they are when sold, the buyer, 
unless otherwise agreed, takes the risk of any deteriora- 
tion in the goods necessarily incident to the course 
of trannt (§ 33). 

In V, Bobmson ((1864), 10 Ezoh. 346), manohiiotured 
iron was sent by canal, at tbe reqaest of the buyer ; it artived 
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in a maty oonditioa, the nutiug being " iw c e wari ly ineMant 
to tile ooone of tmuit.” The buyer was boand to aooept it. 

When the buyer has cuxepted goods, he cannot 
rescind the contract, but he is not deemed to haye 
accepted them until he has had reasonable opportunity 
of them, to ascertain whether they are 

in confoimity with the contract, and the seller is 
bound to afford this opportunity upon tendoing 
delivery, if so requested (§ 34). Acceptance for 
this purpose consists in the buyer either intimating 
acceptance to the seller, or doing any act in cannection 
with the goods which is incansistent with the owner- 
ship of the seller; e.g., reselling after inspection of 
a sample {Perkins v. Bell (1893), 1 Q.B. 193, C.A.), 
or retaining or dealing with the documents of title 
{Currie v. Anderson (1860), 2 E. A E. 592), or retaining 
the goods after the lapse of a reasonable time without 
intimating to the seller that he has rejected them (§ 35). 
If the buyer refuses to accept goods delivered when 
he has a right to do so, he is not, unless it is otherwise 
agreed, bound to return them to the seller ; it is 
sufficimit if he intimates to the seller that he refuses to 
accept (§ 36). If the buyer refuses to take delivery 
within a reasonable time when requested to do so, he is 
liable to the seller for any loss occasioned by his ne^ect 
or refusal, and also for a reasonable charge for the care 
and custody of the goods (§ 37). 

(v) Damages for Breach. 

The buyer has a right of action a g ains t the seller 
f<w damages for non-deliverj' ; if there is an avail- 
able market, he is primA fade entitled to recover the 
difference between the market price and the con^t 
priee at the time when the goods should have be« 
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deliyered (§ 61). Generally, the measure of damages 
is the loss naturally resulting from the breach (§§ 50 , 
51), but the injured party must act reasonably, and 
if it is open to him to take steps to mitigate the loss, 
he must do so. If he fails to take such steps, the 
damages will be assessed at the amoimt of the loss 
which would have arisen had such stops been taken. 
The excess will be deemed to have been caused not 
by the breach of contract but by the buyer’s own 
negligence or default. 

Upon a breach of warranty, the remedy of the buyer 
is to set up against the seller a claim for damages in 
diminution or extinction of the ])rice, or to maintain 
an action against him for damages for the breach of 
warranty. The fact that the biiyer has set up the 
breach of warranty in diminution or extinction of the 
price does not prevent him from maintaining an action 
for the same breach of warranty if he has suffered 
further damage. 

The measure of damages for breach of warranty is 
the estimated loss directly and naturally arising in the 
ordinary course of events from the breach of warranty 
(§ 53), and if the contract is made under special circum- 
stances to the knowledge of both parties, such addit- 
ional loss as may reasonably be supposed to have been 
in the contemplation of the parties as the probable 
result of the breach. 

Copra cattle cako warranted “ free from cantor ” was sold by 
A. to B., by B. to G., and by C. to D. There was such a Iai]|p 
quantity of castor bean present as to cause serious illness tu 
cattle, and 1). had to pay damages to various farmers in oon- 
sequenoe. Claims were then made through the intermediate 
puiohaseiB from A. It was held that the damages were not 
too remote, and that D. was entitled to deal with the cake on the 
asBumptian that it was the article contracted for (Britwh Oil 
Cate Co. V. BvhhaU di Co. (1023), 30 T.L.R. 406). 
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b the case of a breach as to quality, the loss is 
<jprvma facie the difference between the value of the 
goods at the time of delivery to the buyer and the 
value they would have had if they answered to the 
wsrranty. Where there is a failure in delivery, the 
measure of damages is as a general rule the HiffRrftnna 
between the contract price and the market price at the 
date of delivery ; but where there is no market in 
which the buyers can purchase, and to the knowledge 
of the seller, the buyer has bought the goods with a view 
to re-sale, the buyers are entitled to recover their loss 
of profit on re-sale, the measure of damages being 
normally the difference between the contract price and 
the re-sale price {Patrick v, Rtmo-BrUish drain 
Export Co. (1927), 2 K.B. 535). 

If interest can be claimed at law. e.g., where there is 
an agreement to pay intercht, or where the debt is 
of a class upon wlxich the Couid would allow interest 
to be charged, it is recoverable m the case of breach 
of contract for the sale of goods ; and if the considera- 
tion has failed altogether, any sums paid under the 
contract may be recovered (§54). 

Where a breach of condition has sunk to the level 
of a breach of woiranty, the remedy is nevertheless for 
breach of condition, despite the fact that it is for 
damages only, and the right of rescission is lost. The 
seller may therefore be liable in such a case, evrni 
though he has expressly repudiated all warranties 
(WaUis V. PraU (1911), A. C. 394). 

(vi) Specific Performance, 

Where the contract is for the delivery of specifio or 
ascertained goods, the Court may, if it thinks fit, on 
the application (rf the buyer, direct that the contract 
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ahAll be perlarmed specifically without giving the 
Seller the option (rf retaining the goods upon payment 
of damages. The decree may be uncondititmal, or 
upon such terms and conditions as to damages, pay- 
ment of the price, and otherwise, as to the Court 
may seem just (§ 52). 

(b) Rights of the Seller. 

In considering the rights of an unpaid seller 
ftgainsl {he goods, the term includes any person who 
is in the position of a seller ; as for instance an agent 
to whom the bill of lading has been indorsed, or a 
consignor or agent who has himself paid, or is directly 
responsible for the price, or a surety who lias paid the 
price. The seller is deemed to be unpaid when the 
whole price has not been paid or tendered, or when 
a bill of exchange taken condUioimlly has been dis- 
honoured (§38). A person who has purchased goods 
and has rejected them after ] laying the purchase 
price is not in the position of an unpaid seller (Ly<»is 
ds Co., Idd. V. May di Baker Ltd. (1923), 1 K.B. 685). 

The unpaid seller has the following rights against 
THE goods: — 

(i) JAm. 

A sale on credit, thougli the credit may be 
definitely limited, transfers the propeity in the goods 
to the buyer, giving the seller a light of action for the 
price, and a uxn on the goods (t.e., a right of retention) 
if the price is unpaid at the due date (§§ 39 (1 ) ; 
49 (1)). (For a detailed explanation of what con- 
stitutes a lien, see Chap. X, § 5, post.) 

The lien exists where : 

(a) the goods have been sold without any stipula- 
tion as to credit, or 
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(&) where, if credit has been ^ven, the term has 
expired, or 

(c) where the buyer becomes insolvent (§ 41). 

The seller may exercise his right of lien notwitii* 
standing that he is in possession of the goods as agent 
or bailee for the buyer. 

Where part delivery has been marie, the lien may 
stUl attach to the remainder of the goods, unless the 
oircumstancoB show an agreement to waive it (§ 42). 

The lien may be lost if the unpaid seller delivers the 
goods to a carrier for transmission to the buyer, with- 
out reserving the right of disposal, or when the buyer 
or his agent lawfully obtains possession of them, or 
if the right is waived ; but it is not lost by reason 
only of the seller having obtained judgment for the 
price (§43). 

The mere assent by the seller of unascertuned 
goods to a sale by the buyer does not of itself amount 
to a waiver of his right of lien ; to have this effect 
the assent must be so given as to sliow that the unpaid 
seller assented to the sub-purchaser being entitled 
to get delivery of the goods free from any lien under 
the ori gin al contract {Mordaunt v. British OH dt 
Cakt MiUs (1910), 2 K.B. 502). This assent may be 
infen'ed by the issue by the seller of the goods to the 
buyer of a delivery order which is regarded as a docu- 
ment of title transferable to a sub-purchaser. 

In AtOon Jurgens Margarine Fabridnn v. Louis Dregfus d> 
Co. ((1914), 3 K.B. 41), A. sold a quantity of seed to B. 
who paid by cheque, which was dishonour^ upon preaent- 
aamt. A. gave a deUveiy order to B. for the goods, and B. 
leacdd to C., indoning the delivery order to him. A. hM 
Icat his lien and, notwithstanding that payment by B. has 
not been made, must give dehvtoy of the seed to C. In 
Jf enlMcirf's eaae, the seller had not given a delivery order to the 
pntdiaser. 
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If a warehouBeman, acting under the instructians 
of the perscm on whose behalf he has custody of goods, 
refuses delivery even to a sub'purchaser in possession 
of a delivery order, on the ground that the original 
purchaser has not effected payment, an action will 
not lie agaiust the warehouseman {Lawrie v. Morewood 
V. John Dvdin de Sons (1926), 1 K.B. 223). 

If the property in the goods has not passed to the 
buyer, there is no lien in favour of the seller, for a 
man cannot have a Uen on his own goods ; but in 
the several circumstances in which a lien is enforeeable, 
a right of withholding delivery is conferre<l on the 
seller, who thus secures an equivalent protection 
(§ 39 (2)). 

(ii) Stoppage in Transitu. 

After the seller has parted with possession of the 
goods to a carrier for transmission to the buyer, he 
has still the right of stoppage nr traksitu, t.e., a right 
to stop tlie goods and retake possession, on the buyer 
becoming insolvent (§§ 39 (1) ; 44). This right exists, 
even though the credit given has not expired, until 
the goods have reached the buyer or Ids agent. By 
exercising the right the seller does not rescind the 
contract, neither does the property in the goods 
become revested in him. 

The right of stoppage in transitu may be exercised 
by taking possession either of the goods or of the 
documents of title. 

A. sold goods to B., and the latter became insdvent while 
the sooda were in oonise of transit to Shanghai. A. demanded 
the bills of lading from C., the shipowner in London, and B,’a 
trnstee in bankraptoy also daim^ them. It was held that 
the demand by A. was effeetoal as a stoppage in tfonaUn («* 
parte Watnm, (1677), 6 Gh. D. 85). 
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It nifty also bo ozorciBed by notice to the carrier, or 
to his principal, who must pass the notice on to his 
servant, but he must be given a reasonable time to do 
so (§ 46 (1)). A notice is ineffectual if addressed to 
the consignee only, and not to the owner or master 
of the ship which carries the goods {Phelps v. Comb«> 
(1886), 29 Ch. D. 813, C.A.). 

If part delivery has been made, stoppage in transitu 
can still be exercised on the remainder of the goods, 
unless the circumstances show an agreement to waive 
the right (§ 45 (7)). 

The carrier receiving notice of stoppage must 
re-deliver the goods according to the directions of the 
seller (§ 46 (2)). The seller is under obligation to 
pay the freight and any expenses incidental to the 
stoppage {Booth S. 8. Co., Ltd. v. Cargo Fleet Iron 
Co. (1916), 2 K.B. 670). 

The right may be lost by transit coming to an 
end, i.e., by the goods coining into the actual or 
constructive possession of the buyer or his agent ; or 
by an assignment of the bill of lading by the buyer. 

The point at which transit ceases must be deter- 
mined by the facts of each case. The transit of goods 
is determined inter alia in the following circum- 
stances : — 

(а) If, when tlie goods have reached their appointed 
destination, the carrier acknowledges to the 
buyer or his agent that he holds the goods as 
bailee for the buyer or his agent; but it is 
not at an end if the carrier remains in possession 
after the buyer has rejected them, even if 
the seller has refused to receive them back. 

(б) If the goods are delivCTed to a ship chartered 
by the buyer, it is a question depending upon 
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the circumetanoes whether they are in the 
poBseBsion of the master as a carrier, or as the 
buyer’s agent; but deliveiy to the buyer’s 
own ship is a delivery to the buyer. 

(c) Where the oairier wrongfully refuses to deliver 
to the buyei’. 

(d) When the buyer or his agent obtains possession 
of the goods before their arrival at their ap- 
pointed destination (§ 45 (1-6)). 

(e) When the goods reach the hands of an agent 
who is to keep them pending further instruc- 
tions from the buyer (KendaU v. Marshall 
Stevens Go. (1883), 11 Q.B.D. 356, 364). 

“ The essence of the right is that the goods should 
be in the possession of a middlemait” (Schotaman v. 
L. Y. Bailivay (1867), L.R. 2 Ch. App. 338). The 
doctrine of stoppage in transitu is ahvay.s ernkstrued 
favourably to the niqiaid seller. 

The riglit of lien or stop])age in irunsiln is not 
affected by any sale, or other disposition of the goods, 
which the buyer may have made, unless the .seller 
has assented ; but wiiere a document of title has been 
transferred to any i)erson as buyer or owner of the 
goods, and that person by way of sale transfers the 
document to a person who takes it in good faith 
and for valuable consideration, the impaid seller’s 
right of stoppage in tranMiu is defeated. If the bill 
of lading has been pledged, the right can be exercised 
subject to the claim of the pledgee (§ 47). 

(iii) Be-aale, 

The exercise of the right of lieu or stoppage in 
tranaUu does not rescind the contract ; but perishable 
artides may be re-sold, and also where the buyer 
does not, after notice from the unpaid seller of his 
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intentioii to te-sell, tender the price within a reason- 
able time, the unpaid seller may re-sell the goods, an d 
recover damages for any loss occasioned by breach 
of contract. If the unpaid seller re-sells, the new 
buyer acquires a good title thereto as against the 
original buyer (§ 48). 

(iv) RigH to sue Buyer. 

Apart from the remedies against the goods, the seller 
can still sue the buyer for the price, if the property 
has passed to the buyer. If a date has been agreed 
for the payment of the price, irrespective dt delivery, 
the seller may maintain an action for the price, 
although the property in the goods has not passed, 
nor have the goods been appropriated (§ 49). 

Where the buyer wrongfully refuses to accept 
and pay for the goods, the seller may nuuntain an 
action for damages for non-acceptance; and if there 
is an available market, the measure of damages is 
primd facie the difference between the contract price 
and the market price on the day when the goods ought 
to have been accepted (§ 50). if the buyer wrongfully 
refuses to take the goods, he cannot afterwards set 
up a breach of condition by the seller which he has 
subsequently discovered {Braithioaite v. Foreign 
Hardwood Co. (1905), 74 L.J. K.B. 688). 

§ 4. — Sales by Auction. 

Sales by auction are subject to the provisions of 
§ 58 of the Act. (For information as to this part of 
the subject, see Chapter II. § 13 (d).) 

' 1 6. — Ciontracts G.I.F. and F.O.B. 

(a) C.I.F. Contracts. 

A contract of sale c.i.f. (*.e., cost, insurance 
and freight) is best defined generally as a contract 
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for the sale of goods to be carried by sea, which is 
performed by the delivery of certain documents 
representing the goods, called shipping documents 
(see per Bankes, L.J., in Kai^erg v. Blyi^ (1916), 
1 K.B., at p. 510). The distinctive feature of a c.i.f. 
contract is that the seller, in consideration of an 
increased price, performs certain services for the 
buyer — i.e., the seller has to see that the goods are 
despatched to the contractual destination and are 
insured up to that point. 

In Bidden Brothers v. E. Clemens Horst ds Co. 
((1911), 1 K.B. 214) Hamilton, J.,(lefined the obligation 
of a seller under a c.i.f. contract as follows : — “ The 
sellOT has — 

(1) to ship at the port of shipment goods of the 
description contained in the contract; 

(2) to procure a contract of affreightment under 
which the goods will be delivered at the des- 
tination contemplated by the contract ; 

(3) to arrange for an uisiirancc upon the terms 
current in the trade which will be available 
for the benefit of the buyer ; 

(4) to make out an invoice , and 

(5) to tender these documents to the buyer so 
that he may know what freight he has to pay, 
and obtain delivery of the goods, if they arrive, 
or recover for their loss if they ore lost on the 
voyage.” 

As an alternative to shipping the goods himself, the 
seller can perform his contract by purchasing goods 
afloat which have been shipped under a bill of lading 
or charter-party to the conlaractual destination. 
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The shipping documents which the seller has to 
tender ordinarily mean (1) a bill of lading, (2) a 
policy of insurance, (3) an invoice. 

(1) Thb bill op LADnro must conform to any 
express requirements in the contract, or if the con- 
tract does not exj^essly deal with the form of bill 
of lading to be tendered, the bill of lading must be in a 
form usual in the trade. It must cover the whole 
transit, and must be such as to enable the buyer to 
obtain delivery of the goods which he has contracted 
to buy, or alternatively, to give liim a right of action 
against the carrier in respect of any loss or damage 
which the goods have suffered m route. 

(2) Ordinarily a policy op ikstthanoi: must be 
tendered, and not a cover note or certificate of insur- 
ance. If the buyer accepts a certificate of insurance 
the seller warrants that the statements in the 
certificate ai*e true, an<I undertakes to procure a 
valid policy {Harper dr Co. v. MacKechnie Co. 
(1925), W.N. 200). The policy must be tendered 
notwithstanding that the goods have arrived safely 
at their destination {Orient Co. v. Brekke (1913), 
1 K.B. 531). Tlic purchaser is entitled to demand 
a policy which covers all, and only, the goods 
mentioned in the bills of lading and invoice {Manbre 
Saccharine Co. v. Corn Products Co. (1919), 1 K.B. 
198). The policy must cover aU risks usually insured 
in the trade. 

Where the goods are deliverable by instaJments, 
the acceptance of one instalment without objeoti<m 
by the buyer to the nature of the policy tendered, 
does not estop him from raising objection on this 
score in respect of later instalments {Idtdmb&rg v, 
H. J. Evans dt Co. (1924), 29 Com. Cas. 235). 
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(3) The invoice must be in the form desoiibed 
by J., Blackburn, in Irdand v. Lioingatone ((1872), 
3 H.L., at p. 406) or in a similar form, that is to say, 
*' debiting the buyer vdth the agreed price (or the 
actual cost and commission, with the iiremiums of 
insurance and the freight, as the case may be) and 
giving him credit for the amount of freight which 
he will have to pay to the shipowner on actual 
delivery.” 

The documents must be tendered within a 
reasonable time from the agreed date of shipment 
{OroomLtd. v. Baiter (1915), 1 K.B. 316), and maybe 
tendered by tlie seller even though he knows that in 
the meantime the goods have been lost (Manbre 
Saccharine Co. v. Com Products Co., supra). 

The goods axe at the buyer’s risk after shipment, 
and he is obliged to pay against a tender of proper 
documents, whether or not the goods have arrived, 
and whether or not they have been lost en route, 
and notwithstanding that the buyer lias had no 
opportunity of examining the goods. Since the 
contract is periormed by the tender of proper docu- 
ments the buyer’s obligation to pay is irrespective 
of the position of the goods {BiddeU Brothers v. 
E. Clemens Horst d) Co. (1911), 1 K.B. 214 and 934 
(per Kennedy, L.J.), and (1912), A.C!. 18). The 
buyer does not, however, by accepting the documents 
lose his right to reject the goods if they do not conform 
with the contract. 

The question wh«i the property in goods passes 
under a c.i.f. contract is a vexed one. Ultimately 
it is a question in each case of the intention of the 
parties as shown by the terms and circumstances of 
the oonixact. But apart from any clear evidence 
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€i intentiaii, the property probably passes when the 
shipping documents are tendered to and accepted 
by the buyer (Wait v. Baker (1848), 2 Ex. 1 ; The 
MwunUihi (1915), P. at p. 78; Qroom v. Bather, 
supra). In the last case it was decided that, thou^ 
the seller must be in a position to pass the property in 
the goods by the bill of lading if they are in existence, 
he need not have appropriated the particular goods in 
the particular bill of lading to the particular buyer until 
the moment of tendering the bill of lading. 

(b) F.O.B. Contracts. 

A contract on f.o.b. terms (free on board) is also 
a contract for the sale of goods to be oaniod by sea, 
but is distinguished from a c.i.f. contract by the 
fact that the buyer must see to the sea carriage and 
insurance of the goods himself. The seller’s obligation 
under an f.o.b. contract is only to deliver the goods 
on board a ship at the agreed place of shipment. 
The buyer has to see that a ship is there ready to 
receive the goods. The seller has no concern with 
what happens to the goods after shipment, but by 
$ 32 (3) of the Sale of Goods Act, the seller must 
give such notice to the buyer os will enable him to 
insure the goods during their sea transit, and if the 
seller fails to do so, the goods shall be deemed to be 
at his risk during such sea transit. Section 32 (3) 
does not ap]>]y to c.i.f. contracts. 

The expense of putting the goods on board ship 
falls on the seller, and the goods are at his risk until 
they are put on board. Tliereafter “ lus contractual 
liability as seller ceases, and delivery to the buyer 
is complete so far as he is concemed,” and the goods 
are at the risk of the buyer (per Hamilton, L.J., in 
Wimble V. Bosenhurg (1913), 3 K.B. 743, at p. 757). 
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The buyer cannot claim delivery of the goods 
unless and until the goods have been put on board 
ship {Maine. Spinning Go. v. Sutdiffe tb Co. (1017), 
34 T.L.R. 154). 

The property in goods sold under an f.o.b. contract 
usually passes with the risk upon shipment {Brovon v. 
Hare (1858), 4 H. ft N. 822), but the buyer might be 
able to reject the goods if they are not up to contract 
quality when he had no reasonable opportunity for 
examination until arrival at the port of delivery 
(Bragg v. ViUanova (1923), 40 T.L.B. 154). 
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CHAPTER TV 

NEGOTIABLE INSTRUMENTS 
§ 1. — Negotiability. 

It htuj already been mentioned in Ohax>ter I, 

§ 10 ((), tliat negotiability enables a contract evidenced 
by the negotiable instrument to pass from one person 
to another without notice to the person liable in 
respect of it. The essential features of negotiability 
are that the holder of the instrument for the time 
being — 

(1) possesses a right of tuition in his own name; 

(2) is unaffected by equities, and can obtain a good 
title (with exceptions which are indicated post), 
despite any defect in the title of the person 
from whom he received the instrument. 

It was at one time thought that the list of 
negotiable instruments was definitely closed, and waa 
confined to documents of the nature of bills of exchange 
and promissory notes, and that there was no custom 
by which any other documents could be indorsed 
over so as to have the character of negotiability; 
but in Ooodvnn v. Bcbarta ((1875), 10 Ex. 346) it 
was held that foreign scrip might be rendered 
negotiable by custom so as to pass a good title free 
from equities to a honA fide purchaser. And in the 
ease of Bedmarudand Exploration Co. v. London 
Trading Bank ((1898), 12 Q.B. 68) it was decided that ' 
the debentures to bearer of a limited company are 
negotiable by mercantile custom. 
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The whole question of negotiability is therefore 
one of the law merchant, and any instmmont will be 
recognised by law as negotiable if it is so treated by 
the custom of merchants ; and in the case of bills 
of exchange, promissory notes, and cheques, the law 
has recognised the custom of merchants by statute, 
regulations as to tliese being now contained in the 
Bills of Exchange Act, 1882. 

At the present time, in addition to hilln of 
exchange, cheques, and promissory notes, exchequer 
bills, circular notes, dividend warrants, and certain 
del:>enture bonds and sliare warrants are negotiable ; 
whilst amongst instruments possessing somewhat 
analogous features, but which are not recognised by 
law as negotiable, are bills of lading, dock warrants 
an«l wharfingers’ certificates. 

§ 2.— Definition and Form of a Bill of Exchange. 

Tlie Bills of Exchange Act, 1882, defines a bill of 
exchange as — 

An uncondHimiaL order in writing, addteshed by one penuai 
to another, ugned by the person giving it, requiring the person 
to whom it is addressed to fay on demand, or at a fired or deter- 
minable future time, a sum certain in money, to, or to the order 
of, a specified person, or to bearer. 

An order which does not comply with these 
eondition.*^, or ■nbich requires an act to be done in 
addition to the paj-ment of money, is not a bill of 
exchange (§3 (1, 2)). Thus a bill di'awn on a banker, 
with a condition that a receipt form at the foot be 
signed before payment, is not a bill of exchange 
{Bavins v. iMndoti ds South Western Bank (1900), 
1 Q.B. 270, C.A.). But a cheque on which the drawn 
has written the words § ** to be retained ” is nevertheless 
an unconditional ordn to the bankers to pay it, the 
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words “ to be retained ” only imparting a condition 
between drawer and payee (Soberts & Co. r. Mardk 
(1915), 1 E:.B. 42). 

A bill is payable “ on demand ” — 

(a) which is expressed to be payable on demand, 
or at sight, or on presentation ; or 

(b) in which no time for pa3nnent is expressed 
(§ 10 (1)). 

A bill is payable at a “determinable iiiturc time” 
when it is expressed to be payable — 

(а) at a fixed period after date or sight; 

(б) on or at a fixed period after the occurrence of a 
specified event which is certain to happen, 
though the time of hapx)ening may be uncertain 
(§ 11 ). 

Thus, a bill payable “three months after the death 
of A ” would be valid, but one payable “ three* months 
after my (the drawer’s) marriage” would be irregular, 
as the marriage Ls an event which is not “ certain to 
happen.” 

The sum payable is a sum certain, although it may be 
required to be paid with interest, or by stated instalments, 
or by instalments with a provision that upon default 
in payment of any instalment the whole sum shall 
become due, or according to an indicated rate of 
exchange (§ 9 (1)). Where a bill is expressed to be 
payable with interest, then, unless the instrument 
otherwise provides, the interest runs from the date 
of the bill, and if the bill is undated from the date of 
issue thereof (§9 (3)). If the rate of interest is not 
stated, 5 per cent, is tahen. 

A bill must be drawn “ to or to the order of a specified 
person or to bearer ” so that a cheque drawn “ Pay 
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Cosh or Order” does not fall within the definition, 
and is not therefore governed by the provisionB of 
the Act ; it is merely an order to pay {North and SonA 
Insurance Corporation, lAd. v. Nationcd Provincud 
Bank, Ltd. (1936), 62 T.L.R. 71). 

Hie person who draws the bill is termed the 
nBAwjiB, the person on whom the bill is drawn is 
termed the dbawbe, and the person to whom the 
biU is payable is termed the fatee. When the 
drawee has accepted the bill {see § 6), he is termed 
the ACCEFTOB. Thus, in the example of an inland 
bill which follows, J. Black is the drawer, W. Brown 
& Co. are the drawees, and P. White is the payee. 
The person who indorses a bill is termed the 
lEDOBSEB, and the person to whom the bill is 
indorsed the indobsee. In some instances, the bill 
may be drawn payable “ to my order,” in which case 
the drawer is himself the payee. 

The payee or indorsee of a bill who is in possession 
of it, or the person in possession of a bearer biU, is the 
HOUiEB, and he may be a '‘Jbolder for value ” or a 
“ hplfleiT iu due course.” A holdeb in due coubse 
is a holder who has taken a bill— 

(1) complete an<l regular on the face of it, 

(2) before it was overdue, 

(3) without notice that it had been previously 
dishonoured, 

(4) in good faith and for value, and 

(5) without notice of any defect in the title of the 
person who negotiated it (§ 29 (1)). 

So long therefore as the bill remains a negotiable 
instrument and there is nothing irregular about it 
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to the knowledge of the peison to whom it is trans* 
fetml, such person is a holder in due course proyi^^d 
)ie has given value. The original payee of a bUl > 
cannot, as such, be a holder in due ooiurse {Jonen 
V. Waring rf- GiHow (1926), A.C. 670). Any holder of 
a bill who has taken it in circumstances other than 
those indicated in the definition above can have no 
better status than that of a holder for value. 

As to what amounts to “ good faith ” is a matter 
of fact and must be considered in relation to the 
circumstances of the case. There must, of course, be 
no knowledge of a defect in the title of the person 
from whom the bill is taken, nor must the holder 
close his eyes to facts which, from their nature, call 
for enquiiy. Mere negligence will not disentitle the 
holder to rt'cover on the bill w) long as his suspicions 
were not aroused, it is not so much a question as 
to whether he ought to have suspected that his trans- 
feror's title was defective but as to whether he did 
suspect and did not pursue his enquiries. Much 
neglect would amount to bad faith but not otherwise. 

In Raphael v. Baak of England ((1855), 17 C.B. 161), a bank 
note for £500 had been stolen and a ciroular contuning a list 
of stolen notes mcluding the one in question, had been sent 
to bankers and monoychangetB. U])on its being subeeqnnitly 
presented for payment by an agent of a foreign principal, the 
principal was required to inform the bank of the ciroumstanoes 
m which the note had oome into his possession. The head of 
the firm stated that, at the date of the transaction, he did not 
call to mind the circular which he, together with others, had 
received and liis statement was believed. It wss held that 
the note had been taken 6<ma fide and that the principal was 
entitled to claim the proceeds. 

A HOLDER EOB VALUE need not himself have given 
value for the bill. If value has at any time been 
given, the hdder is deemed to be a holder for value 
as reguds the acceptor, and aJl })arUe6 to the bill 
who became parties prior to such time ($ 27 (2)). 
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The purposes for which bills of exchange are used 
axe many and various, but their primary object is to 
enable a creditor to obtain from his debtor an instru- 
ment which is an uidcfcaflible acknowledgment of 
the latter’s liability, and at the same time affords a 
means of obtaining funds immediately, or of dis- 
chargmg a liability of the creditor himself by 
negotiating the bill on to a third part^'. Qn accepting 
a bill drawn upon him, the debtor reaps an advantage 
inasmuch as he is frequently enabled to obtain an 
extended term of credit, and he can rest assured in 
the knowledge that he will, m no circumstances, be 
called upon to meet ids obligation prior to the due 
date of the bill. 

The use of bills of exchange also make ])OBsib]e the 
settlement of debts of a number of jiersons by the 
transfer of one piece of })aper, thus increasing the 
credit facilities so necessary to trade and limiting 
the demand for actual currency. Thus, if A. owes 
£100 to £., and R. oucs £100 to C.,B. may draw a bill 
on A. payable to (\ or order, and the bill will be handed 
to C., tlic payee. Another common use, especially 
in the case of foreign bills, is to be found in the case 
when A. in Loudon, vnshes to pay B., a creditor living 
in some place where A. has agents : in buch a case A. 
will draw a bill on his agents pa\ able to the creditor B. 

So faa- as inlaiul bills are ccHicemed, it is customary 
for the draw'er to forward the bill to the drawee for 
acceptance in accordance with arrangements previously 
made. Upon due acceptance and return of the bill, 
the drawer has then the option either of 

(1) holding the bill until maturity, 

(2) discounting it, or 
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(3) transfeiring it to some person to whom he is 
himself indebted. 

At first sight, it might be thought that there is 
no particular advantage in the adoption of the first- 
named course, for the interests of third parties are in 
no way introduced, and the matter is still one between 
the debtor and his creditor; but upon presentment 
for payment, tlie acceptor cannot deny liability, nor 
can he plead any set-off or other defence that would 
have been available in relation to the debt itself. 

The transfer of the bill to third persons (other 
than fur the pur])ose of discoimting) is not so common 
in the case of inland bills as might apfiear from a 
study of the complex provisions of the Act ; for it 
may be tliat the terms u])on which the bills have been 
drawn and accepted Jire not convenient to such third 
party who generally prefers to draw bills to suit his 
own requirements. When. liowevcT, it is intended so 
to transfer the instniment, the third party’s name 
may be inserted as payee. 

So far as the creditor is concerned, to draw bills on 
his debtor sometimes operates to his financial advan- 
tage, for upon discounting them, be is charged with an 
amount n^presenting discount at a rate per cent, 
per annum, wliereas if he had allowed a cash discount 
for prompt payment of the debt, such would be an 
absolute percentage. It is true that there is a con- 
tingent liability cm the drawer, for, as will be explained 
later, should the bills not be met by the acceptor at 
matiuity, the drawer himself must take them up; 
but this risk is slight since it must be remembered that 
arrangements for drawing bills would, as a rule, only 
be made where the credit of the debtor has been reason- 
ably established. 
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Forms of BUh. 

TNLAITOBILL. 

London, 

«00. Irt Je6.,19.* 

Stomp 

l8. 

Three months alter date pay to F. White or order the sum 
of One hundred pounds for value received. 

J. B^CK. 

To W. Brown 4; Co., 

Liverpool. 


FOREIGN BILL 

Ceylon, 

£1,000. istF&b., 19.. 

Stamp 
lOs. 

Three months after sight pay this First of Exchange (second 
and third of even tcnur and date unpaid) to A, Johnson or order 
the sum of One thousand pounds for value received. 

R. GREEN & CO. 

To C. Clark & Co., 

London. 


FOREIGN BILL DRAWN AND PAYABLE OUTSIDE THE 
UNITED KINGDOM, AND STAMPED WHEN NEGOTIATED 
IN THE UNITED KINGDOM. 

Capetown, 

£600. 1j?? 19- .. 

Stamp 

28. 6d. 

Throe montlis after sight pay this First of Exchange (second 
and third of even tenor and date unpaid) to J. Smith or order 
the sum of Five hundred pounds for value received, 

J. RHODES. 

To Emile Leblanc, 

Paris. 

A bill may not order payiiicnt out of a particular 
fund ; but it may indicate a particular fund out of 
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wMch the drawee is to teimbui'se himself, or a 
particular account to be debited with the amount 
(§ 3 (3)). 

If the words and figures do not agree, the 

SUM DENOTED BY THE WORDS IS THE AMOUNT PAY'* 
ABLE (§9 (2)). 

The drawee of the bill must be named or indicated 
in the bill with reasonable certainty (§ 6 (1)) ; and the 
same applies to the payee when the bill is not payable 
to bearer (§ 7 (11). The bill may be addressed to two 
or more drawees, uliethcr partners or otherwise, but 
not alteiiiatively or successively (§ 6 (2)). There 
may be tv o or move joint payees, oj an alternative 
payee, or the tioldei of an oiiiee for the time being 
may be the payee (§7 (2)). 

The validity oi a bill is not affected by reason 
that it is not dat<*d, or that the value given for it is 
not specified, or that it does not .state tJio jilaoe where 
it is drawn, or the ]>lace where it is payable (§ 3 (4) ). 

The date on the bill is dt'cmed to lie the true date, 
unless the eontraiy i.s proverl ; and a bill is not 
invalid because it is ante-dater), post-<iuted, or bears 
date on a Sunday (§ 13). 

Where a bill expressed to be payable at a fixed 
period after date is issued undated, or where the 
acK'cptanee of a bill payable at a fixed p(>riod after 
sight is undated, the holder may insert therein the 
true date of issue or arceptance, and the bill sliall be 
payalile aecordingl;i although a viong date is inserted 
by mistake and in gotwl faith, and in ertry case where 
a wrong date is inserted, the bill will be valid if it • 
subsequently ('omes into the hands of a holder in due 
course (§ 12). 
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§3. — Inland and Foreign Bills. 

An INLAI^D muL is defined by the Act as one '* both 
dra^ and payable within the British Islands, or 
drawn within the British Islands upon some person 
resident therein.” Any other bill is a fobmok utix. 
Unless the contrary appears on the face of the bill, 
the holder is entitled to treat it as an inland bill 
(§4). It should be noticed that the term British 
. Islands ” includes the Isle of Man and the nuMinwl 
Islands, but that the term “United Kingdom” 
does not include these ; therefore a bill drawn, say, 
in the Isle of Man, would be an inland bill as regard 
notice of dishonour, and would not need to be protested, 
but for stamping purposes it is a foreign bill. 

1 4. — Capacity to contract by Bill. 

The capacity to incur liability upon a bill is 
co-eztensive with the capacity to contract (§ 22 (1)). 
But the incapacity of one party in no way diminishes 
the liability of other parties. 

If a person signs a bill in a trade or assumed name, 
he is liable as if ho had signed in his own name. The 
signature of the name of a firm is equivalent to the 
signature by a i)erson so signing of the names of all 
persons liable as partners in that firm (§ 23). 

An infant incurs no liability by drawing, or 
indorsing a bill, but the holder may enforce it against 
any other party (§ 22 (2)) ; nor is he liable if whilst 
an infant he accepts the bill, even though it be 
given for necessaries {lu re Sdltyhoff ; ex parte MargreU 
(1891), 1 Q.B. 413). Presumably in this case also, 
'the holder could claim against any previous indorsers 
as they are estopped from denying to a subsequent 
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indorser the validity of the bill and their own title 
thereto (§55 (2)). In spite of the provisions of the 
Infants’ Relief Act, 1874, an infant, who after attaining 
his majority accepted a bill for debts contracted while 
an infant, would be liable on such bill to a bond fide 
holder for value without notice {Belfast Banking Co. 
V, Doherty (1879), 4 Ir. L.B. Q.B.D. 124). But where 
a bill is accepted after attaining majority for a loan 
made during infancy, such bill is by the Betting and 
Loans (Infants) Act, 1892, § 5, void as against all 
parties whomsoever. Innocent indorsers would, how- 
ever, be liable to a transferee for value for failure of 
consideration. 

§ 5.— Obligations of the Parties. 

The acceptor of a bill is primarily liable on it — ^the 
drawer and indorsers are sureties for him. Even 
though the drawer be fictitious, the acceptor is 
estopped from denying his existence. The holder of 
a bin in which the name of a drawer dues not ap}>ear, 
is entitled to insert his own name, or that of some 
other person, as drawer, but is liable to bo defeated 
by the plea that as a matter of fact there had been 
no delivery of the bill, or that such delivery had 
been cancelled, and tliat there was no authority 
to insert the name of a drawer {Watkin Bros.^ Ltd. 
V. Lamb and Eobertson (1901), 17 T.L.R. 777). If 
drawer and drawee are the same person, or if the 
drawee be fictitious, or a person not having capacity to 
contract, the holder may treat the document either 
as a bill or as a promissory note, at his option (§ 5 (2)). 

(a) The Acceptor. 

The acceptor of a bill, by accepting it, engages that 
he will pay it according to the tenor of his acceptance ; 
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and he is estopped from denying to a holder in due 
course the existence and capacity of the drawer or 
payee and the genuineness of the signature of the 
drawer as such, but is not precluded from denying 
the genuineness of any indorsement (§ 64). 

(b) The Drawer. 

The d/raw&r of a bill by drawing it engages that 
it shall, on due presentment, be accepted and paid 
according to its tenor, and that if it be dishonoured 
he will compensate the holder or any indorser who 
is compelled to pay it, if proper proceedings have been 
taken ; he is estopped from denying to a holder in 
due course the existence and capacity of the payee 
(S 65 (D). 

(c) The Indorser. 

The indorser of a bill by indorsing it engages that 
it shall on due presentment be accepted and paid 
according to its tenor, and that if it be dishonoured he 
will compensate the holder or a subsequent indorser who 
is compelled to pay it, provided the proper proceedings 
have been taken ; and he is estopped from denying to a 
holder in due course the genuineness of the drawer’s 
signature and all previous indorsements, and to a 
subsequent indorsee, the validity of the bill or his 
own title thereto at the time of his indorsement 
(§ 66 (2)). 

(d) Indorsement of a Stranger. 

A stranger to a bill is anyone who indorses it without 
actually having had the bill negotiated to him. He 
thereby lends the strength of his credit to the person 
at whose request he has become a pariy and incurs 
the liabilities of an indorser to a holder in due course 
( 566 ). 
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Where the dra'wer’s name was not filled in at the 
time that the stranger was requested to indorse (e.g.» 
at the instanoe of the acceptor) and the accepted bill 
with the indorsement thereon was handed to the 
party for whose benefit it had been accepted, it was 
held that the latter had authority imder § 20 of the 
Act to insert his own name as drawer and payee, emd, 
by then indorsing to complete the bill and have re- 
course against the stranger {McDonald <£* Co. v. Nash 
<b Co. (1924), A.C. 625). This principle was followed 
in National Sales Corporation, Ltd. v. Bemardi 
((1931), 2 K.6, 188), where a bill drawn to the order 
of the drawer was accepted and then backed before 
indorsement by the payee. Although it is presumed 
that a bill was indorsed in the order in which the 
indorsements appear, the presumption is not con- 
clusive and may be rebutted : and if a stranger indorses 
a bill as a “ backer " and delivers it to the drawer so 
as to give him an implied authority to complete the 
bin by his indorsement (where he is also the payee) 
it is imm aterial whether the indorsement of the payee 
appears above or below that of the stranger {In re 
^oo(A(1921), 2K.B. 593). 

Although, where a stranger indorses, it is usually at 
the request of the drawer or payee, it is quite possible 
for the indorsement to be added at any stage of 
negotiation at the instance of a party who is asked 
to take the instrument. The stranger would, in such 
circumstances, incur the liability of an ordinary 
indorser as against any subsequent party. 

§ 6.— Acceptance. 

Since the drawee incurs no liability on the bUl until 
he “ Biccepte ’’ it, it is customary, in the case of inland 
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bills, for the drawer to forward the bill to the drawee 
lor acoeptanoe, before negotiating it. Should the 
drawee decline to accept, the matter is then one of 
arrangement between the two parties alone. This 
refusal is somewhat rare as bills are usually drawn as 
a result of previous agreement. The acceptance by 
the drawee enables the drawer to negotiate the bill 
with more freedom as there are then two parties, 
instead of one liable upon it. 

Acceptance is the signification by the drawee of 
his assent to the order of the drawer. It must be 
written on the bill and signed by the drawee or his 
agent. The signature alone is sufficient without 
any other words. It must not stipulate that payment 
is to be made in any form other than money (§ 17). 
Delivery is necessary to complete the acceptance. 

(a) The Rules governing presentment for Acceptance. 

The bill may be accepted while incomplete, or 
unsigned by the drawer; or even if it has been 
dishonoured or is overdue (§ 18). 

The bill should always be presented for accept- 
ance, since the drawee is under no liability till be does 
accept (§ 53 (1)) ; and if the bill is not accepted on 
presentment, there is an immediate right of recourse 
against the drawer and prior indorsers, even though 
the hill has not matured. Presentment for payment 
would not be necessary (§ 43 (2)). 

Tbo person presenting the bill to the drawee for 
acceptance must deliver it up to him if required to do 
so. The drawee may retain possession of it for 24 
hours, and must then return it accepted or non- 
accepted. If he does not do so, the holder must treat 
It as dishonoured by non-acoeptance, otherwise he 
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will lose his rights against the drawer and indorsers 
(§ 42) ; and in the case of a foreign bill it must be 
protested for non-acceptance if the holder is to retain 
his rights (Bank of Van Diemm's Land v. Vidtoria 
Bank (1871), L.R. 3 P.C. 526). 

The rules governing presentment for acceptance 
are contained in § 41 (1) of the Act, and § 41 (2, 3) 
states when presentment is excused. 

(1) A bill is duly presented for acceptance which 
is presented in accordance with the following 
rules : — 

(а) The presentment must be made by or on 
behalf of the holder to the drawee, or to 
some person authorised to accept or refuse 
acceptance on his behalf, at a reasonable 
hour on a business day, and before the 
bill is overdue. 

(б) Where a bill is addressed to two or more 
drawees, who are not partners, present- 
ment must be made to them all, unless one 
has authority to accept for all, then pre- 
sentment may be made to him only. 

(c) Where the drawee is dead, presentment 
may be made to his personal representative. 

(d) Whore the drawee is bankrupt, present- 
ment may be made to him or to his trustee. 

(e) Where authorised by agreement or usage, 
a presentment through the post office is 
sufficient. 

(2) Presentment (for acceptance) is excused, and 
a bill may be treated as dishonoured by nrni- 
aoceptance — 
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(a) Where the drawee is dead or bankrupt, or 
is a fictitious person or a petscm not having 
capacity to contract by bill. 

(b) Where, after the exercise of reasonable 
diligence, such presentment cannot be 
effected. 

(c) Where, altliough the presentment has been 
irregular, acceptance has bemi refused on 
some other ground. 

(3) The fact that the holder has reason to believe 
that the bill, on presentment, will be du- 
honoured does not excuse presentment. 

Presentment for acceptance is generally optional, 
ii.tid is only absolutely necessary in order to render 
liable any party to the bill in three specified cases — (1) 
where it is payable after siglit ; (2) where the bill 
expressly so stipulates ; (3) where it is drawn payable 
elsewhere than at the residence or place of business 
of the drawee (§ 39). But the drawee himself incurs 
no liability on the bill unless and until he accepts 
(§ 63 (D). 

Where the holder of a bill, drawn payable elsewhere 
than nt the place of business or residence of the drawee, 
has not time, with the exercise of reasonable diligence 
to present the bill for acceptance before presenting it 
for payment on the day that it falls due, the delay 
caused by presenting the bill for acceptance before 
presentmg it for }»ayment is excused, and does not 
discharge the draw’er and indorsers (§ 39 (4)). 

Subject to the provisions of the Act with regard to 
cases where presentment for acceptance is excused, 
when a bill payable after sight is negotiated, the holder 
must either present it for acceptance or negotiate it 
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within a reasonable time ; if he does not do so, the 
drawer and all prior indorsers are discharged. In 
determining what is a reasonable time, regard must be 
bad to the nature of the bill, the usage of trade with 
respect to similar bills, and the facts of the particular 
case (§ 40). 

(b) Qaallfled Acceptance. 

An acceptance may be qualified under § 10 of the 
Act, and results in a variation of the bill as drawn, 
but the acceptor cannot otherwise limit or negative 
his own liability on the bill. 

Such an acceptance only affects tlje riglits of those 
who have rendered themselves liable on the bill prior 
thereto. As previously mentioned, most inland bills 
are forwarded by the dravrer for acceptance, so that 
whatever variation the drawee wishes to make affects 
the drawer only, who can agree or not at his discretimi. 
But if the bill has been previously negotiated and a 
holder presents it for acceptance, he is entitled to 
assume that the acceptance shall be in the exact 
terms in which the bill has been drawn. He is not 
bound to take a qualified acceptance, and if he does 
not obtain an unqualified acceptance, he may treat 
tlie bill as dishonoured (§ 44 (1)). 

If the holder takes a qualified acceptance without 
the assent of the drawer and previous indorsers, he 
releases them from their liability (§ 44 (2)). This 
is in accordance with the ordinary rules of suretyship, 
the drawer and uidorsers being sureties for the 
acceptor; a surety is always freed from liability by 
any change in the terms without his assent. Assent 
is assumed after the lapse of a reasonable time from 
notice being given, if the party concerned does not 
dissent (§44 (3)). 
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A QUAiXBTXO AOOEFTAKOE may be — 

(1) Conditional Accepted payable on giving 

up bills of lading. 

(2) Partial t.e., Accepted for part only of 

the sum specified. 

(3) Local i.e., Payable only at a particular 

place; but an acceptance 
to pay at a particular place 
is a general acceptance, 
unless it expressly states 
that the bill is to be paid 

(4) Qualified as there only and not elsewhere. 

to time e.y., Accepted payable in six 
months instead of three 
months. 

(5) Acceptance by some only of the drawees. 

Where the acceptance is for part only of the amount 

for which the bill hi drawn, it is not necessary to 
obtain the assent of previous parties ; it is sufficient 
if notice of the fact be given to them before the 
bill matures. But if a foreign bill is accepted in part 
it must be protested as to the balance (§ 44 (2)). 

The bill is normally payable at the address of the 
drawee appearing thereon, and as in most cases it is 
inconvenient in practice for presentment to be made 
thereat, it is customary for the drawee, upon accept- 
ance, to “domicile” the bill at liis bank, t.e., he 
accepts the bill payable at a specified branch of his 
bank. By doing so, ho does not restrict the rights 
of a holder, for the latter can if he wishes still pi^t 
the bill at tire drawee’s address ; in fact, an additional 
privilege is conferred which is almost without exception 
advantage of, for it is obviously more convenient 
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lor the holder to pay the bill in to his own bank for 
collection through the ordinary channels. If, how- 
ever, the acceptor so qualifies his acceptance that the 
bill is payable only at a bank or some place other 
than at his specified address, the position of the 
holder might be adversely affected, for the bank 
might be situated abroad which would convert the 
bill into a foreign bill with possible prejudicial effect 
on the position of the holder or of a prior indorser. 
Such a qualification therefore may be rejected by the 
holder. 

(c) Delivery. 

In order to complete an acceptance, delivery of the 
instrument by the acceptor is necessary (§ 21 (1)), and 
the acceptande may be cancelled or revoked at any 
time before delivery. 

In Bank of Van Diemen's Land v. Viftoria fanjfe ((1871), 

3 F.r. 526 ) a bill was left with the drawee for acceptance. The 
drawee having written his aoceptanee upon it kept it in his 
poescRsion, and two days after, having in the meantime heard 
that the drawer had foiled, cancellt^ the acceptance, and 
returned the bill to the holder. The drawee was entitled to 
cancel his acceptance, and had incurred no liability upon 
the instrument. 

Delivery is defined by the Act as “transfer of 
possession, actual or constructive, from one person 
to another” (§2). It need not be evidenced by the 
physical transfer of the instrument (although this 
wiU in most instances be subsequently effected) ; 
delivery will be complete if, after acceptance, the 
acceptor gives notice to or according to the directions 
of the person entitled to the bill, that he has accepted 
it (§21 (1)). By §21 (2) in order to be effectual 
delivery must, as between immediate parties and 
as regards a remote party other than a holder in due 



i S] ITBOOmBLV UrBXEVMBirTS 236 

conxBe, be made either by or under the authority 
of the party drawing, accepting, or indoTBing, as the 
case may be ; and it may be shown that the deli^^ 
was conditional or for a special purpose only, and not 
for the purpose of transferring the property in the 
bill. A vaJid delivery by all parties, prior to a holder 
in due course, ia always presumed in favour (rf such 
holder (§ 21 (2)). Where the party signing has no 
longer the bill in his possession, a valid delivery is 
assumed, but the contrary may be proved (§ 21 (3)). 

Notice of acceptance to the person entitled to 
the bill renders it irrevocable (§ 21 (1)). 

Where a simple signature on a blank stamped 
paper is delivered by the signer, in order that it may 
be converted into a bill, it operates as a primA fade 
authority to fill it up as a complete bill for any amount 
the stamp will cover (§20 (1)). To be enforceable 
against any person who became a party to the biU 
prior to its completion, it must be filled up within a 
reasonable time and strictly in accordance with the 
authority given (§ 20 (2)). A holder in due course 
may, however, enforce the lull even if these conditions 
have not been com]ilicd with (§ 20 (2)). 

In Hoyds Bank v. Cooke ((1907), 1 K.B. 794, C.A.), ths 
defendant siiawd a blank stamped piece of paper, and 
authorised another porsnii to fill it up as a joint and several 
promissory note for £260, in favour of his bonk as the pajees, 
so as to enable him to obtain an advance upon it. The other 
person fillwl it up as a joint and several promissory note for 
£1,000 (for wliieh amount the stamp was available) in favour 
of his bank as payees, signed it and obtained an advance of 
£1 ,000 ujKm it from his bank. It was held that the defendant 
was preclud^ from denying that the note was his note for 
£1,000, and the bank was therefore entitled to recover the 
amount. 

But it is otherwise where the instrument is 
unstamped, and is only handed over for safe ctujtody, 
and with no authority to convert it into a biU. 
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In Smith V. Prouar ((1907),2K.B. 736, C.A.).tlie defendant 
handed to an agent two mutamped blank fonns ol promiasory 
notes signed by him, with direotionB to keep them for him, 
and if he sent instmotionB to that effect the agent was to fiU 
t^m up as promissory notes and raise money upon them. 
The agmit, without reoeinng instructionB to that effect from 
the defendant, filled up the notes and discounted them with 
the plaintiff, who 6ona fUe gave value for them, the agent 
misappropriating the money. It was held that as the 
defendant entrusted the blank signed forms to his agent as 
custodian only, and not with the intention that he should 
fill them up or raise money upon them without instructions, 
he was not estopped from denying that he was liable on the 
notes. The notes in this case were drawn in South Africa, 
where the law does not require stamping before issue. 

Where, Loviover, there has been no delivery and 
consequently no direction for the completion of the 
hill, the holder in due course is not entitled to the 
general pioteclion afforded hy §§ 20 (2) and 21 (3). 

In Baxendale v. Bennett ((1878), 3 Q.B.P. 625, G.A,), B. 
gave to U. a blank acceptance, authorising him to fill it up. 

H. did not fill it up, and returned it to B., from whom it 
was stolen, being sulnequently filled up and put into circulw 
tion. B. was held not hable on the bill, even to a holder in duo 
oourse. 

(d) Acceptance by Agent. 

A bill may he accepted eith^ by the person to 
whom it is addi cosed, or by an agent duly authorised 
on his behalf. Anyone accepting as agent should 
be careful to state that ho is im agent, and for whom 
he is agent, othnwise he will he persondlly liable. 
Bills form an exception to the rule that when a contract 
is made by an agent in his o^m name, evidence is 
admissible to charge the luidiselosed principal. In 
order that the agent may cscajie liability the signature 
must, in fact, be that of the principal, though written 
by the hand erf the agent (§ 91 ). 

A signature by procuration operates as a notice 
that the agent has only a limited power to sign, 
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and the principal is only bomid if the agent in so 
sibling WM acting within the actual limita of 
his authority (§ 26). A peison taking such bill 
on^t to exercise due caution, and it would be only 
reasonable prudence to require the production of 
the authority. A person who, without authority, 
signs the name of another person to a bill, either 
simply or by a procuration signature, is not liable 
on the instrument, save in the case of a bill accepted 
on behalf of a company, and not drawn in the name 
of the company as registered, when the acceptor is 
personally liable (Companies Act, 1948, § 108). Thongh 
the agent accepting without authority is not liable 
on the instrument, he may be liable to a subsequent 
holder in an action for false representation. To sign 
the name of a person to a bill “ per pro.” without 
authority and with intent to defraud is made forgery 
by the Forgery Act, 1913 (§ 1). 

A bill signed by directors of a company must 
show clear!}' that it is signed for or on behalf of the 
company, and that the director or other person 
signing only intends to sign as agent of that company. 
The mere addition to the signature of such words as 
“director,” “secretary,” etc., will not in itself free 
the person signing from personal liability (§ 26 (1). 

In Landet t. Marcua ib Davida ((1909), 25 T.L.B. 478), 
a cheque drawn in favour of the plaintiff was atamped near 
the top with the words “ B. Marcus ft Co., limited,” and was 
signed by the two defenduits as follows : — " B. Marcus, 

Director ; S. H. Davids, Director ; Seoretuy,” 

the space for the rignature of the Secretary being left blank. 
The name of the company did not appear anywhere except at 
the top of the cheque. The defendants wen held personally 
liable on the cheque. 

Again, the person making, accepting, or indonmg 
a bill on beh alf of a company must, in order to bind 
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the company, be acting tmder the authority of the 
company (Companies Act, 1929, § 30). Sut such 
“authority” must be express, although in some 
circumstances the holder may be entitled to assume 
that such authority exists. Thus, where a bill was 
drawn on behalf of a company by the managing 
director and one director and the secretary and was 
accepted by the secretary in his private ca})acity, such 
persons having, in fact, no authority to draw or accept 
bills on behalf of the company, but, under the Articles, 
the managing director might have had such authority, 
a holder in due course was entitled to assume that the 
bill was autliorised, and was not bound to enquire into 
the internal management of the company, or to prove 
an actual authority {Dey v. PuUinger Engineering 
Co., Ltd. (1920), 37 T.L.R. 10— D). 

On the other hand, where a branch manager of a 
company wrongfully drew and indorsed bills on 
behalf of the company, having in fact no authority to 
do so, though, under the company’s constitution, a 
manager might have been authorised to do so, it was 
held in Krcditi>ank Cassell v. Sekeukers, Ltd. ((1927), 
1 K.B. 826) tliat the holders of the bills were not 
entitled to assume that he had authority, and, as ho 
had none in fact, the company was not bound by his 
act which was a fraud upon it. Tbe decision in this 
case appears to be in conflict with that in Dey v. 
PuUinger Engineering Co., but the differentiation is 
probably due to the fact that j)ersons arc entitled to 
assume that a wider authority is invested in the 
directors of a company than in branch managers, 
since the former are primarily responsible for the 
control of the company’s affairs, whereas the 
authority of branch managers is, by implication, of 
a more restricted character. 
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A person cannot be liable both as acceptor 
indorser, and if a bill is accepted by directors for and 
on behalf of the company, and the drawer, doubting 
the company’s ability to meet its obligation, requests 
an indorsement by the directors as additional security, 
the latter must be regarded as having indorsed in 
their personal capacity and would be so liable {ElUott 
r. Bax Ironside and another (1925), 2 K.B. 301). 

$7. — ^Acceptance for Honour. 

Ih order to obviate any damage to his credit by 
reason of dishonour by the drawee, the drawer may 
insert the name of some person to whom applica- 
tion may be made in ease of need, and the same may 
be done by any indorser. The person so indicated 
is known as the beferee in case of need (§ 15). The 
case of need ” can only accept “ supra protest,” 
after the bill has been protested for non-acceptance 
by the drawee {see post p. 229). Any stranger to 
the bill, whether a referee in case of need or other- 
wise, may accept for honour with the consent of the 
holder after the bill has been protested for non- 
acceptance. The acceptor for honour usually states 
for whose honour he accepts, and if he does not do 
so, is deemed to accept for the honour of the drawer 
(§ 66 ). 

This is the only case in which protest is absolutely 
necessary in the case of an inland bill, and a bill 
dishonoured both by non-acceptance and by non- 
payment must, in such cases, be protested twice. 
The course followed is this : — 

On acceptance being refused, the bill is protested 
and presented to the “ case of need ” for acceptance. 
On maturity it must again be presented to Uie original 
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drawee to see if he will pay it. If payment is refused, 
it must a second time be protested snd presented to 
the acceptor for honour for payment (§§ 65, 67), for an 
acceptor for honour only engages to pay the bill 
if it is not paid by the drawee (§ 66). In the case of 
inland bills, it is sufficient if the bill is “noted for 
protest “ prior to presentment to the “referee in 
case of need,” the actual protest being extended at 
any time thereafter to date as from the date of noting 
(§ 93). 

The above provisions relate to an acceptanM for 
honour, but it should be noted that where a bill 
has been protested for non-payment, any person 
may intervene and pay it supra protest for the honour 
of any party liable thereon or for the person for whose 
account the bill is drawn (§68). For such inter- 
vention to be possible protest is necessary even though 
in the ordinary course, as in the case of an inland 
bill, it would not be required. 

§ 8. — Protest. 

Should a bill be not accepted or paid, as the case 
may be, upon due presentment, the holder could take 
action against the drawer or indorsers in the former 
instance or additionally against the acceptor in the 
latter case, for enforcement of his rights. In order 
to provide evidence of compliance with the provisions 
of the Act as to presentment where proceedings arc 
taken against any person other than the acceptor, 
the holder, subject to the reservations referred to 
infra, should hand the bill to a notary public* who, 

* A notary puUio ia a penooi uanally a solicitor, spooially appointed 
lot dealing wildi such matton as presenting bills of exohange, tad for 
attssting deeds, etc., so ss to maks ihsm an^entio as evidsnoe in a foreigD 
Oonrt, 



§S 7-S3 KXGonABUS iNsntimxKTs 241 

eitlier by his derk or persondly, represents it on the 
day of dishonour or on the next succeeding business 
(§ (^) ^ amended by the Bills of Exchange 

(Time of Noting) Act, 1917 ), and makes an entry in his 
register of all the facts togethra* \dth the reason for 
the dishonour. He also “ notes ” on the bill or on a 
slip attached thereto, the date, his Tin tin g charges, 
a folio or similar reference to the entry in the register, 
and appends his initials. He should also indicate the 
reason given for the dishonour. This process is 
known as “ noting ” the bill and is a preliminary to 
the more formal “ protest ” which is a document 
containing — 

(1) an exact copy of the bill; 

(2) a statement of the parties for and against whom 
the protest is made ; 

(3) the date of the protest and the place where 
it was made; 

(4) a statement that acceptance or payment was 
demanded and the answer given, if any, or 
a statement that the drawee or acceptor could 
not be found (§ 51 (7)). 

The signature and seal of the notary will be 
placed on the document which must be stamped to 
an amount cQuivalent to that of the stamp on the 
bill with a maximum of Is. (Stamp Act, 1891, Sch. 1). 
If the services of a notarj' public cannot be obtained 
at the place where the bill is dishonoured, protest 
may be made by any householder or substantial 
resident in the presence of two witnesses. A certifi- 
cate signed by these persons attesting the dishonour 
of the bill will, in the circumstances, be equivalent 
to a protest (§ 94). 
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When protest is necessary, it must be made at the 
place where the bill was dishonoured, provided that — 

(1) where presentment has been made by post and 
the bill has been returned by post dishonoured, 
it may be protested at the place to which it 
has been returned and on the day of its return 
if received during business hours, or otherwise 
on the next business day ; 

(2) when a bill drawn payable at the place of 
business or residence of some person other than 
the drawee, has been dishonoured by non- 
acceptance, it must be protested for non- 
payment at the place where it is expressed to 
be payable, and no further presentment for 
payment to, or demand on, the drawee is 
necessary (§ 51 (6)). For example, if a bill 
is drawn on X. resident in Birmingham but 
payable in London, and X. dishonours the bill 
by non-acceptance, the bill must be protested 
in London for non-payment. 

Protest is required in the case of all dishonoured 
foreign bills (§51 (2)); but in the case of an inland 
bill, such a comse is essential only as a preliminary 
to acceptance or payment for honour, and even so, 
“ noting ” alone would be sufficiicnt prior to present- 
ment for such acceptance or payment, the formal 
protest being subsequently extended (§ 93). 

Except in the two cases referred to when the bill 
must be protested, “ noting is not a condition 
precedent to the right of enforcement of the bill 
(§51 (1)). Noting may bo of advantage, however, 
in ordinary cases, where legal action on the bill is ' 
contemplated, since it affords satisfactory evidence 
that the statutory provisions with regard to present- 
ment have been complied with. 
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f9. — ^Foreign Bills. 

Foreign hitte are generally dra^im in triplioste, i.e., 
in a Bet of three bills identical in terms, except that 
each is expressed to be payable only on condition that 
the other parts or either of them have not been paid. 
The first two parts being forwarded separately, the 
inconvenience resulting from the bill being lost is 
greatly diminished. The utility of the bill as a 
negotiable instrument is also increased ; for, if there 
is a doubt as to the acceptance of a foreign bill, 
the first part may be smit unindorsed to a corres- 
pondent of the drawer in the place of payment to 
have it accepted by the drawee, and the second part 
may then be sold, and put into circulation, bearing 
the name and address of such correspondent “ in case 
of need.’' The drawee would doubtless have already 
accepted the first part of the bill presented to him by 
the drawer’s correspondent and would not then 
accept the second part, for he would render himself 
liable as if the two parts were two bills, since they 
would be in the hands of different holders. Upon 
refusal of the drawee to accept, the second part 
would be i)reseuted to the referee in case of need who 
would accept it and, in due course, pay it with the 
proceeds of the first part of which he is himself the 
holder. Even though the drawee did not meet the 
first part, the referee would still be under obligation 
to pay on the second part. The third part is usually 
retained by the drawer. 

If a hill is drawn in a set, each pai't thereof being 
numbered, and containing a reference to the other 
‘ parts, the whole of the parts constitute one bill ; but 
if the holder indorses two or more parts to different 
persons ho is liable on eveiy such part, and each 
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subsequent indorser is liable on the part he has 
indorsed, as if they were separate biUs. 

Where two or more parts of a set are negotiated to 
different holders in due course, the holder whose title 
first accrues is as between such holders deemed the 
true owner of the bill. 

The acceptance may be written on any part, and 
must be on one part only ; if the drawee accepts 
more than one part, he is liable to a holder in due 
course for every such part. 

Upon payment he should require the accepted part 
to be delivered up or he may incur further liability 
upon it (§ 71). 

For a form of foreign bill, see § 2, 

In some cases, only one copy of a foreign bill may 
be drawn ; this is termed a “ Sola of Exchange.” 


§ 10. —Consideration. 

Any consideration sufficient to support a simple 
contract will be valuable consideration for a bill, 
as also will an antecedent debt or liability (§ 27 (1)). 

It is not essential that the nature of the consideration 
should appear on the face of the bill. As the bill may 
be negotiated, it may not be desirable to communicate 
this information to third parties. As an indication 
that consideration has been given, the words ” for 
value received ” are generally included, but the absence 
thereof has no effect upon the validity of the bill 
(§ 3 (4) (b)). It is always presumed that a bill has 
been made for consideration, but this may be rebutted 
as between immediate parties. 

IVhere value has at any time been given for a bill, 
the holder is deemed to be a holder for value as regards 
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tho acceptor, end all parties to the bill who became 
parties prior to such time (§ 27 (2)). 

If the holder has a lien upon the bill, he is a 
holder for value to the extent of the sum for which 
he has a Uen (§ 27 (3)). 

A person signing a bill without consideration, 
whether as drawer, acceptor, or indorser, is an 
accommodation party. He is liable to a holder for 
value, and it is immaterial whether the holder, when 
he took the bill, knew such party to be an 
accommodation party or not (§ 28). 

An ACCOMMODATION BILL is a bill the acceptor 
of which is in substance merely a surety for some 
other person ; such acceptor is entitled to be 
indemnified by the person accommodated. 

If a bill is given in payment of a wager upon a 
game of any kind, it is given for an illegal consideration, 
and the holder of it cannot recover, tmless he can 
show that he gave value, and did not know the 
circumstances under which it was given. If, how- 
ever, the wager is not upon a game, the considera- 
tion is not illegal but is deemed to be non-existent ; 
the bill therefore is equivalent to an accommodation 
bni, and the holder can recover, without being called 
upon to show that be gave value, while it is immaterial 
whether he knew of the circumstances under which 
it was issued (Fitch v. Jones (1855), 5 E. & B. 238 ; 
LiUey v. BanJein (1887), 56 L.J. Q.B. 248). 

The legality of the consideration for a cheque 
drawn on an English bank but given abroad must be 
determined according to English law, and, therefore, 
where a cheque was given in payment for money 
lent for the purpose of gambling at Monte Carlo, where 
gambling is not illegal, it was held that the payee 
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could not recover on the instrument (MouHs v. Otoen 
(1907), 1 K.B. 746, C.A.). It should bo noted, 
however, that although the creditor cannot sue on 
the instrument itself, an action will lie for the con* 
sideration apart from the instrument when, as in the 
example given, that consideration is neither void nor 
iUegai {SaaAy v. FuUon (1909), 2 K.B. 208. C.A.). 
Also, even though the debt was originally incurred by 
gaming, yet if a bill or a note for the amount of the 
debt is subsequently given for a bond/ide consideration 
(e.g., in consideration of a promise not to post the 
debtor os a defaulter), then the person to whom the 
instrument was given can recover upon it (Hodgkins 
V. Simpson (1909), 25 T.L.R. 53). 

§ 11. — Negotiation. 

A bill is negotiakd when it is transferred from one 
person to another in such a manner as to constitute the 
transferee the holder of the bill. If payable to 6earer 
it is negotiated by delivery only ; if payable to order 
it is negotiated by indorsement with delivery. In both 
cases deliver}' is absolutely necessary to complete the 
title to the bill (§§ 31, 21 (1)). A bill is payable to 
bearer when it is expressed to be so payable or when 
the only or last uidorsenK'tii is an indorsement in 
blank (§8(3)). A bill is payable to order, when it 
is expressed to be so payable, or it is expressed to be 
payable to a particular person and there are no words 
prohibiting transfer or indicating an intention that 
it should not be transferable (§8 (4)). If a bill is 
made payable, either originally or by indorsement, 
“ to the order of A”, A. has the option cither of 
claiming payment himself or of transferring the bill 
to another person (§ 6 (5)). 
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(•) IndomniMit and Delivery. 

An indoraemeDt coasists of two distinct cmtracts ; 
it transfers the property in the bill, and it inTolves a 
contingent assumption of liability on the part of the 
indorser. 

(1) A bill may be indorsed in blank, that is, 
Without specifying an indorsee, and the bill then 
becomes payable to bearer (§ 34 (1)). 

(2) A SPECIAL indorsement specifies the perscm to 
whom, or to whose order, the bill is to be payable 
(§ 34 (2)). The bill is then payable to the specified 
indorsee or to his order, and can only be negotiated 
subject to his indorsement. If a bill has been 
indorsed in blank, the holder may convert the blank 
indorsement into a special indorsement by writing 
above the indorser’s signature a direction to pay 
the bill to the order of liimself or some other person 
(§ 34 (4)). 

(3) A RESTRICTIVE indorsement, as “ Pay D. 
only,” imts an end to the negotiability of the insiru- 
ment ; and anyone taking it from D., takes it subject 
to equities, that is, to any defences which might 
have been set up against the transferor (§ 35). 

(4) An indorsement sans rbooubs negatives 
any liabilities on the part of the indorser (§ 16 (1)). 
Of course a transferee is not bound to take such 
an indorsement, since he is, if he has given value, 
entitled to the security of the transferor. 

(6) A EALOULTATIVB indorsement waives some of 
the holder’s duties towards the indorser (§ 16 (2)). 

• It twlrpn some such form as ” Notice of dishonoor 
waived.” No subsequent party is obliged to give 
notice of dishonour to this indorser. 
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(6) An indorsement saks trats indicates that no 
expenses are to be incurred on the indorser’s account 
in respect of the bill. 

(7) An indorsement per pro warns the transferee 
that the indorser is an agent with limited authcnity, 
and he should be careful to ascertain that such agent 
is acting within the scope of his authority (§ 25). 

Thiu the manager of a buBiness had authority to indone 
cheques per pro, for the purpose of paying into the bank, but 
for no oAer purpose. He indoned cert^ cheques per pro, 
and oblaiued payment from the bank. It was decided wat 
the banker co^d not retain the money from the true ownen ; 
the mere fact that the indorsement was per pro should have 
put him upon inquiry, when he would have found that the 
agent was not acting within the scope of his authority 
(Qompertz v. Cook (1903), 20 T.L.B. 106). 

If an indorsement be subject to a condition, as 
“Pay to the order of A. on his marriage with B.,” 
the condition may be disregarded by the payer, and 
payment to the indorsee is valid, whether the condition 
has been fulfilled or not (§ 33). The Act does not 
compel the payer to ignore the condition and he can 
therefore insist upon its fulfilment. 

The indorsement must be written on the bill itself, 
signed by the indorser, or on an aUonge, that is, on 
a slip of paper attached to the bill (§ 32 (1)). The 
first indorsement on the allonge should begin on the 
bill and end on the allonge, in order to pi'event an 
allonge being taken from one bill and attached to 
another. 

By the operation of § 9 of the Finance Act, 1896, 
every indorsement on a bill of exchange or promissory 
note, payable to bearer, intended to operate as a receipt, 
requires a stamp if for £2 or over. 

If the payee or indorsee of a bill to order is wrongly 
stated, or his name is wrongly spelt, he may indorse the 
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bii]] as therein described, adding, if he thinka fit, his 
proper signature (§ 32 (4)). A bill cannot be partly 
indorsed, t.e., for part only of the sum named, or to 
two or more indorsees acting separately; such an 
indorsement does not operate as a negotiation of the 
bill (§ 32 (2)). Tf there are two or more payees or 
indorsees who are not partners, all must indorse, 
unless the party indorsing has authority to do so 
for the others (§ 32 (3)). 

Tf a bill, payable to order, is transferred for value 
without indorsement, the transfer only operates as an 
assignment of a rhose in action, and the transferee 
has no better title than his transferor ; but tbe 
transferee acquii-es the right to have the indorsement 
of the transferor (§ 31 (4)). 

<b) Delivery. 

A transferor by delivery is one who has taken a 
bill payable to bearer, and transfers it without indorse* 
ment (§ 58 (1)). A transferor by delivery is not 
liable on the instrument (§ 58 (2)), and is also not 
liable on the consideration for which he transfers if 
the bill be dishonoured, unless the bill was in respect 
of an antecedent debt due from him (IFord v. Evans 
(1703), 2 lid. Raym. 930), or the transfer was not 
intended to be an absolute discharge of the liability 
{Van Wart v. WooUey (1824), 3 B. & C. 446). For 
instance. A., the holder of a bill for £100, which has 
been indorsed in blank, discounts it without h imself 
indorsing it. Upon dishonour of the bill, A. is not 
liable to refund the sum received from the discounter 
(Bank of England v. Neuman (1700), 1 Id. Raym. 442). 

The transferor by delivery, however, warrants to 
his immediate transferee, being a holder for value, 
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that the bill is what it purportB to be, that he has a 
right to transfer it, and that at the time of the transfer 
he is not aware of any fact which renders it valueless 
(§ 68 (3)). For a breach of these warranties he 
would be liable to refund to his transferee whatever 
his l^ansferee paid to him for the bill. 

(c) Overdue Bills. 

An overdue bill can only be transferred subject to 
any defect of title affecting it at its maturity, and 
thenceforward no person who takes it can acquire or 
give a better title than the person had from whom he 
took it (§ 36 (2)). In effect it ceases to be a negotiable 
instrument. If a bill, payable on demand, has been 
in circulation for an unreasonable time, it is deemed 
to be overdue for this purpose (§ 36 (3)). 

(d) Prohibition of Transfer. 

If a bill contains words prohibiting transfer, it is 
valid as between the parties thereto, but is not 
negotiable (§ 8 (1)). 

§ 12. — Forgeries. 

Where a signature on a bill is forged, or placed 
thereon without the authority of the person whose 
signature it purports to be, the forged or unauthorised 
signature is wholly inoperative ; and no right to retain 
the bill, or to give a discharge therefor, or to enforce 
payment thereof against any party thereto, con be 
acquired through or under that signature (§ 24). 
The acceptor, however, is estopped from denying 
the genuineness of the signature of the drawer 
(§64 (2)} ; and an indorser is precluded from denying 
the genuineness of the drawer’s signature and all 
previous indorsements (§ 66 (2)). 
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Moreovw, ft banker wbo pays a bill drawn upon 
biinself payable to order on demand is protected 
by § 60 if be pays it in good faith and in the ordinary 
course of business, even though an indorsement 
been forged or made without authority. This peo- 

TXCTIOK aPFUES TO BANKERS ONIiT AND IS ONLY 
GIVEN IN RESPECT OF BILLS DRAWN UPON Tim! BANKER 
AND PAYABLE ON DEMAND, t.e., CHEQUES. 

Where a banker in good faith and without negligence 
receives payment for a customer of a cheque crossed 
generaUy or specially to himself, he is protected by § 62, 
although the customer has no title or a defective title 
{see post p. 275). 

The mere negligence of the drawee does not (rf 
itself make him liable on a forged bill or cheque even 
to an innocent holder for value {Schofield v. Earl of 
Londe^torovgh (1896), A.r. 514, H.L. ; HaU v. FvUer 
(1826), 5 B. & C. 750). 

§13. — ^Fictitious Payee. 

The stringent provisions of § 24 necessitate extreme 
care on the part of a holder in due course who would, 
in most circumstances, be unable to determine 
whether any signature on the bill was unauthorised 
or had been forged. His title is not, however, affected 
if in the case of a fictitious or non-existent payee the 
signature is necessaty only to regularise the instrument. 

A payee is regarded as fictitious where the name of 
some person has been inserted but to whom there is 
no intention on the part of the drawer that payment 
'should be made. Such a course may be resorted 
to for purposes of fraud or to hide the true identity 
of the person to whom the bill has been delivered. 
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Where the payee is a fictitious or non’ezistent person, 
the bill may 1^ treated as payable to bearer (§ 7 (3)). 
Parties to whom the bill is desired subsequently to 
be negotiated may not be aware of the position, and 
would naturally require an indorsement to enable 
them to secure their normal rights. Such indorse- 
ment would not be regarded as a forgery in the cir- 
cumstances, being made without unlawful intention, 
and the bill would be regarded as payable to bearer. 

In a good many instances, the insertion of the name 
of a fictitious or non-existent payee by the drawer 
of the bill would be intentional, but in the decided 
cases referred to infra, fraud had been committed by 
an employee and the question of the validity of the 
indorsement, haring regard to Section 7 (3) was of 
importance in determining the rights of the persons 
to whom the bills had been severally negotiated. 

The principal cases relevant to the operation of this 
provision ai'e Clutton ds Co. v. Attenborough ((1897), 
A.C. 90), Bank of England v. Vagliano ((1891), A.C. 
107), and Vinden tb Rogers Hughes ((1905), 1 K.B. 
795). 

In Clutton dt Co. v, AtteTU>orough, a clerk of the plaintiifi, 
fraudulently representing to them that work had been done 
on their account by B., induced them from time to time to 
draw cheques payable to the order of B. in payment of the 
pretended work. There was, in fact, no such person as B., 
nor had any such work as represented been done on plaintiffs' 
account. The clerk foigcd B.’s indorsement to the cheques, 
and negotiated them with the defendant, who gave value for 
them in good faith. The cheques were duly honoured by the 
plaintiffs’ bankers, and the plaintiffs, having subsequently 
discovered the fraud, sought to recover from the defendant 
the amount of the cheques as money paid under a mistake of > 
fact. It was held that B, was a fictitious or noii-eziatent 
penon within the meaning of § 7 (3) of the Bills Exchange 
Act, 1882, though at the time of drawing the cheques the 
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piftinttfla BuppoBed him to be a real peiBaa ; and that oooBe- 
quenfly the defendant was entitled to treat the cheques as 
payable to bearer. Inasmnoh as the property in a biU payable 
to bearer passes by delivery only, independent of indorsement, 
the defendant did not hold the cheques under or through the 
forged indoisements, no indorgement being necessary to 
complete his title, and consequently § 24 did not operate to 
prevent him having the ordinary rights of a holder in due 
oouise, and he was not liable to the plaintiffs. 

In Bank of England v. Vagliano Broa. a bill purxK>rting 
to be drawn by Vulcina to the order of Petiidi & Co,, and to 
be indorsed by them, was accepted by Vagliano Bros., payable 
at their banh^. The hankers paid it at maturity. Vulcina 
was ^e correspondent of the acceptor, who often drew bills 
in favour of Petridi & Co. The names and signatures of 
the drawer and payee had, in fact, been forged by a clerk 
of the acceptor who obtained the money, li the biU h^ 
really been drawn in favour of Petridi & Co., and their sig- 
nature had been forged, the bank would undoubtedly have been 
liable; but the House of Lords held that Petiidi & Co., though 
reaUy existent, were fictitioiis for the purposes of the bill, be- 
cause their name was inserted without any intention on the part 
of the persons who actually drew the bill that payment should 
be made to them, and the bill being therefore payable to 
bearer, the bank was allowed to debit the acceptor’s account 
with the sum so paid. 

It is emphasised that for a payee to be fictitious 
within the meaning of the Act, he must be non- 
existent; or, if he be an existing person, then the 
drawer must never have intended that payment 
should be made to him. 

This is clear in the case of Yinden, Bogera r. Sughea, 
where a clerk of the plaintiffs induced his employers to draw 
cheques in faTour of customors to whom in fact noting was 
due, and having forged the payees’ signatures, cashed toe 

cheques. 

It was held that as the drawer did intend that 
payment should be made to the payees named, and 
the payees were actually existing persons, then, 
' even though nothing was due to those persons, and 
the drawer had been fraudulently induced to give 
the order, the payees were not fictitious within the 
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decision of Bank of England v. Vagliam. Hus 
interpretation was approved by the House of Lords 
in NorA and Sovth Wales Bank v. Maebdh (1908), 
A.C. 137). 

In Gddman t. Cox ((1024). 167 L.T. 631). A. had been in 
the habit of drawing cheques in favour of A.C. A.’s olerk 
obtaining these cheques after A. had signed them» inserted 
the letter S before the name A.C., forged an indorsement 
and obtained cash from X. It was held, following Vindm 
dB Rogers v. Hvghes, that the payee was not a fictitious person 
and A. was therefore able to recover the amount frcun X. 

In another case (B/obinson v. Midland Bank, Ltd, (1924), 

41 T.L.R. 170), H. with others, by means of menaces, 
obtained from A. a cheque for £160,000 payable to B. H. 
opened an account at the Midland Bank in B/s name and 
later drew out £130,000 by means of a cheque signed with 
B.'s name. As the money had been obtained from A. by 
means amounting to a theft, the title still remained in A. 
and B. could uphold no claim to the money. It was also 
held that as H. was acting under the name of B. without 
intention that payment should be made to a person of that 
name, B., as far as the bank was oonoemed, was fictitious. 


§ 14. — ^The Rights of the Holder. 

(a) Generally. 

On maturity of the bill, the holder, or some person 
duly authorised on his behalf, will be entitled to 
present it for payment ; if it be not so ])reBented 
the drawer and indorsor will be discharged (§ 45). 
The term “ holder ” means the payee or indorsee 
of a bill who is in possession of it, or the bearer thereof 
(§ 2 ). 

A holder may be either a holder for value or a holder 
in due course, the distinction between them having 
already been considered {see p, 219 ante). A person 
who is in lawful possession of an order bill, e.g., where • 
it has been lodged with him as security without 
indorsement over, is not a holder” within the 
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meaning of the Act and Beouies no fights under the 
instrument, until he secures the indorsement to 
in accordance with the arrangement existing between 
himself and the transferor. (See the provisionB of 
S 31 (4) on p. 249.) 

An accommodation party to a bill — that is, 
anyone who has signed a biU as drawer, acceptor, or 
indorser, without receiving value therefor— is 
on the bill to a holder for value (§ 28). 

Thus A., the acceptor of an accommodation bill, 
is sued by B., who received the bill as a present from 
C., who had himself given value for it. A. has never 
received any cmisideration. B. can recover from A. 
the amount of the bill, for A. is not entitled to raise 
the question whether or no B. has given value, unless 
he can show that there has been fraud or illegality 
at some step of the proceedings (§ 30 (2)). If he can 
show fraud or illegality, he can call upon B. to show 
two things — ^first, that he did not know of the fraud or 
illegality ; and second, that he gave value, that is to 
say, that he is a “ holder in due course ” (MiUs v. 
Barber (1836), 1 M. & W. 425; Bailey v. BidewtU 
(1844), 13 M. & W. 73). 

Absence of consideration is, however, a good defence 
as between immediate parties, e.g., if A. accepted 
a bill for the accommodation of B., B. could not 
recover from A. the amount of the bill if it were 
dishonoured, as A. could plead that he had received 
no consideration from B. 

A holder, whether for value or not, who derives 
.his title through a holder in due course, and who is 
not himself a party to any fraud or illegality affecting 
it, has all the rights of that holder as regards the 
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aooeptor, and all parties to the hill priw to that holder 
(§ 20 (3)). 

Every holder of a bill is primd facie deemed to be 
a holder in due course ; but if in any action on a bill 
it is admitted or proved that the acceptance, issue, or 
subsequent nego^tion of the bill is affected with 
fraud, duress, force, fear, or illegality, the burden of 
proof is shifted unless and until the holder proves that, 
subsequent to the alleged fraud or illegality, value has, 
in good faith, been given for the bill (§ 30 (2)). 

The holder may sue on the bill in his own name, 
and if he is a holder in due course he holds free from 
defect of title of prior parties ; the holder may give a 
good discharge to the person paying the bill in due 
course, or may confer a good title on a holder in due 
course, even if his own title is defective (§ 38). 

(b) Overdue Bills. 

The provision that the bill must have been taken 
“ before it was overdue, and without notice that it had 
been previously dishonoured,” points to two different 
kinds of biUs. 

In the case of a bill due after date, anyone taking 
it can see by inspection whether it is overdue. A person 
w'ho takes a bill which is on the face of it overdue, 
takes it subject to any defect of title affecting it at 
maturity (§ 36 (2)). 

In the case of a bill payable at sight or on 
demand, or a bill which has been dishonoured by 
non-acceptance, it is impossible to tell by inspection 
wheth^ it has been presented and dishonoured ; 
but anyone who takes it before it is overdue, with ' 
notioe that it has been dishanoured, takes it subject 
to any defect of title attaching at the time of dishonour 
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($ 36 (6)). A bill cm demand is deemed to be overdue 
when it appears on the face of it to have been in 
circulaticm for an unreasonable time (§ 36 (3)). It 
is a somewhat open question as to what constitutes sui 
unreasonable time. A cheque presented eight days 
after date has been held not to be “ stale ” {Loadtm 
ds County Bank v. Oroome (1881), 8 Q.B.D. 288). 

(c) Lost Bill. 

When the holder of a bill loses it before it is 
overdue*, he may require the drawer to give him another 
bill of the same tenor ; but if required he must give 
seeurity to indemnify the drawer against all persons 
whatever, in ease the lost instrument should be found 
again (§ 69). There is no power to obtain h new 
aeeeptanee or indorsement. 

§ 15. - Presentment for Payment. 

The holder, or some ]>erBon authorised to receive 
payment on his behalf, must present the bill for 
payment at maturity. It is imperative that the bill 
be presented for ])aymc*nt, Ihe drawer and indorsers 
being othen\ise freed irom liability should the bill 
not be met. 

Prc'sentment for payment must be in conformity 
with ihe following rules; — 

(1) Where the bill is not payable on demand, 
yiresentnient must be made on the day it falls 
due. 

(2) Where the bill is payable on demand, then 
pn*scntment must be made within a reasonable 
time after its ujsuo in order to render the drawer 
liable, and within a rea-TOnable time after its 
indorsement in order to render the indorser 
liable. 
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(3) Presentment must be made by the holder or by 
some person authorised to receive payment 
on his behalf at a reasonable hour on a business 
day, at the proper place as hereinafter defined, 
either to the person designated by the biU 
as payer, or to some person authorised to pay 
or refuse payment on his behalf, if with the 
exercise of reasonable diligence such person 
can there be found. 

(4) A bill is presented at the proper place — 

(a) Wliere a place of payment is specified in 
the bill and the biU is there presented. 

(b) Where no place of payment is specified, 
but the address of the drawee or acceptor is 
given on the bill, and the ])ill is there 
presented. 

(r) "Where no place of payment is specified 
and no address given, and the bill is presented 
at the drawee’s or acceptor’s place of b\isiness 
if known, and if not, at his ordinary residence 
if known. 

(d) In any other (‘ase if presented to the drawee 
or acceptor wherever he can bo found, or 
if presented at his last known place of business 
or residence. 

(.1) Where a bill is presented at the proper place, 
and after the exercise of reasonable diligence 
no person authorised to pay or refuse payment 
can be found t]||ere, no further presentment 
to the drawee or acf^eptor is required. (The 
bill can be treated as dishonoured.) 

(6) Where a bill is drawn upon, or accepted by two 
or more persons who are not partners, and no 
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place of payment is specified, presentment must 
be made to them all. 

(7) Where the drawee or acceptor of a bill is 
dead, and no place of payment is specified, 
presentment must be made* to a personal repre- 
sentative, if such there be, and with the exer- 
cise of reasonable diligence he can be found. 

(8) Where authorised by agreement or usage a pre- 
sentment thro'igh the post office is sufficient 
(§45). 

Section 4G outlines the circumstances in which delay 
or failure is excused, as follows 

(1) Delay in making presentment for payment is 
excused when the delay is caused by circum- 
stances beyond the control of the holder, and 
not imputable to his default, misconduct or 
negligence. When the cause of delay ceases to 
operate, ])resentment must be made with 
reasonable diligence. 

(2) l^resentmcnt for pajTucnt is dispensed with— 

(o) Where, after the exercise of reasonable 

diligence, presentment cannot bo effected. 

The fact that the holder has reason 
to believe that the bill will, on presentment, 
be dishonoured, does not dispense with the 
neecbsity for presentment. 

(6) Where the drawee is a fictitious person. 

(c) As reganls tlie drawer, where the drawee m 
acceptor is not bound, as between 
and the drawer, to accept or pay the bill, 
and the drawer has no reason to believe 
that the bill would be paid if presented. 
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((2)Afi regards an indorser, where the bill was 
accepted or made for the accommodation 
of that indorser, and he has no reason to 
expect that the bill would be paid if pre- 
sented. 

(e) By waiver of presentment, express or implied. 

If the acceptance of a bill is a general acceptance, 
presentment for payment is not necchsary to render 
the acceptor liable ; his liability is nut discharged by 
failure to present for ])ayment nor by failure to give 
notice of dishonoui* (§ 52). 

Where a bill is itayable at a fixed period after date, 
after sight, or after the hapx>ening of a specified event, 
the time of payment is detcmiined by excluding the 
day from which the time is to begin to run and by 
including the day of payment, e.g., a bill drawn on 
the 1st .fanuary jiayable one month after date would 
fall due ((‘xcluding the days of grace) on the 1st 
February, not on the 31st J.inuarj\ If a bill is jiuynble 
at a fixed period after sight, the time begins to run 
from the date of the ai-ceptance if the bill lie accepted, 
and from the date of noting or protest if the bill be 
noted or protesti'd for noii-uccejitance or for non 
delivery (§ 14 (2 and 3)). 

§16.— Days of Grace. 

If the bill is not payable on demand, or at sjglit, 
three days of grace aie added to the time of payment 
as fixed by the bill, and the bill is due and payable on 
the last day of grace. No days of groeo are added 
when a time fixed or certain is stated in the instru- 
ment. 
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Where the bill is drawn payable abroad, the question 
as to whether any days of grace are to be added would 
depend upon the law of the country concerned. 

When the last day of grace falls on Sunday, 
Christmas Day, Good Friday, or a day appointed 
by Royal Proclamation as a public feast or Ihanks- 
giving <lay, the bill is due and payable on the preceding 
business day. 

When the last day of grace is a Bank Holiday 
(other than Chiistmas Day or Good Friday) under 
the Bank Holidays Act, 1871, and Acts amend ing or 
extending it, or when the last day of grace is a Sunday, 
and the second day of grace is a Bank Holiday, the 
bill is due and ])avable on the succeeding business 
day (§ 14). 

§ 17.- -Dishonour. 

A hill may be dishonoured cither by (1) non-acccp- 
tonco where it has been duly presented for acceptance 
and is not accepted Mithin the eiistoniary time (usually 
24 hours) (§ 42) ; or (2) non-pnyuient when it is duly 
prcscMited for jiayment and jiayiuent is refused or 
cannot be oblaiiu'd oi‘ where presentment is excused 
and the bill is overdue and unpaid (§47). A bill 
can also be treated as dishonoiued where a Receiving 
Order in )>ankiuptey is made against the acceptor 
prior to the due tlate of the bill. 

(a) Notice. 

If a bill is dishonoured, notice must be given by 
or on behalf of the holder to all parties to the bill 
whom it is intended to charge (§ 48). It is not wise 
to be content with giving notice to the immediate 
indorser, since if he in his turn fails to transmit the 
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notice, the paxties entitled to notice vrill be freed 
from liability. The notice should be given by the 
holder of the biU, or an indorser liable on the bill, 
or the agent of either of them (§ 49 (1, 2)). No 
particular form of notice is necessary, although it is 
advisable that it should be in 'writing as evidence of the 
fact. Notice must be given -within a reasonable time, 
that is, either on the day after the dishonour, if the 
perscm gi-ving and the person to receive notice reside in 
the same place ; or if they live in different places it must 
be sent off by post either on the day after dishonour, 
or by the next post thereafter (§ 49 ( 12 )). Even 
though the drawer or indorser is dead or bankrupt, 
notice of dishonour must still be given ; in the former 
case to the legal personal representative, and in the 
latter case to the party himself or his trustee (§ 49 
( 9 , 10 )). 

If there are two or more drawers or indorsers 
who are not partners, notice should be given to all, 
unless one has authority to receive notice for the 
others (§ 49 (11)). 

If notice is sent by post, it is not nee(*ssary in 
order to fix a person with liability that notice 
should reach him. It is sudicient to ])rove that it 
was addressed and posted tvith reasonable diligence 
(§ 49 (15)). Delay in gi-ving notice is excused, and 
notice may be dispensed witii, under the following 
circumstances : — 

(1) Where the delay is caused by circumstances 
beyemd the control of the party giving notice, 
and not imputable to liis default, misconduct 
or negligence. Wlieu the cause of the delay 
ceases to operate, the notice must be given with 
reasonable diligence. 
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(2) Notice of dishonour is dispense with — 

(a) When after the exercise of reasonable diligence, 
notice cannot be given to or does not reach the 
drawer or indorser sought to be charged. 

(&) By waiver, express or implied. Notice of 
dishonour may be waived before the time of 
giving notice has arrived or after the omission 
to give due notice. 

(c) As regards the drawer, in the following cases : — 

(1) where drawer and drawee are the same 
person ; 

(2) where the drawee is a fictitious person, 
or a person not having capacity to con- 
tract ; 

where the drawer is the peraon to whom 
the hill is presented for payment ; 

(4) whore the drawee or acceptor is as between 
himself and the drawer under no obligation 
to accpjit or pay the bill ; 

(5) where the drawer has countermanded 
j)ayment. 

(d) As regants the indorser, in the following cases : 

(1) where the draw'ee is a fictitious person, 
or a per.'«on not having capacity to contract, 
and the indorser was aware of the fact 
at the time he indorsed the bill ; 

(2) where the indorser is the person to whom 
the bill is presented for payment ; 

(3) where the bill was accepted or made for 
his accommodation (§ 50). 

(b) Circuity of Action. 

It should be nota'cod that the indorser of a bill 
may be deprived of his remedies against other 
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indorsers who would otherwise have been liable to 
him by the role against “ circuity of action,’' or 
"negotiation back." This will happen when a bill, in 
the course of circulation, comes twice into the hands 
of the same person. 

Thus, A. indorses a bill to B. It passes on through 
the hands of H. and others, and again comes into the 
hands of A., who re-issues it. A. has no remedy 
against holders between his first and second indorse- 
ments ; the two sets of rights cancel one another 
(§ 37). The intermediate indorsers are, hoM’Cver, not 
released as against a holder taking subsequent to 
A.’b second indorsement. 

(c) Measure of Damages. 

The measure of damages re(‘overable if the bill is 
dishonored is (1) the amount of the bill ; (2) interest 
at 5 per cent, (the rate allowed by the (’ourts), from 
the date of maturity, or whore the bill is iMiyable on 
demand from the date of presentincnl ; (3) the 
expenses of noting anti of protest, when protest is 
necessary and has been extended (§57 (1)). 

Li the case of a bill w'hieh lias been dishonoured 
abroad, a ])arty entitled may recover from any 
party liable to him — ^in lieu of the above damages — 
the ameunt of the re-exehange witli interest till the 
time of ])ayment (§ 57 (2)). Re-exchange i*eprt‘scnt8 
the sum for wiiieh a sight bill could l>e drawn at the 
time and place of dishonour at tlu' rate of (‘xchango 
of the day so as to produce the amount of the dis- 
honoured bill and any expenses incurre<l upon 
dishonour. 

§18. — ^Discharge of Bill. 

(a) Payment. 

The bill may be dischrged by payment in duo course 
by or cm behalf of the drawee or acceptor (§ 59 (1)). 
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payment to operate aa a discharge must be 
made at or after the maturity of the instrament, or 
the acceptor may incur liability to a holder in due 
course if the bill again gets into circulation (§ 69 
(1, 2)). If the drawer or indorser of a bill pays 
it, he is entitled to the benefit of any securities which 
may have been deposited by the acceptor with, the 
holder, and retained by the holder at the tima of 
dishonour of the bill {DuTuxCn, Fox dk Co. v. N. <lr S. 
Wales Ba/nJe (1880), 6 App. Cases 18, H.L. ). When 
a bill is paid, the holder must deliver it to the party 
paying it (§ 52 (4)). 

Where an accommodation bill is paid in due 
course by the party accommodated, the bill is dis- 
charged (§ 59 (3)). Thus, if a bill is accepted for the 
accommodation of the drawer, and the ebawer, after 
negotiating the bill, takes it up at maturity, the bill 
is discharged. If the drawer subsequently re-issues 
it, the holder caiuiot sue the acceptor (Cook v. Lister 

(1863), 32 L.J. r.P. 127). 

(b) Waiver. 

A bill may also be discharged by express waiver 
or renun ication on the part of the holder. The 
renunciation must be in writing, unless the bill is 
delivered u]) to the acceptor. If the holder releases 
in writing one of the parties to a bill, he also releases 
all those who would have had recourse to the party 
released, so far as the person giving the release is 
ooncemf^ ; but this does not affect the rights of any 
subsequent holder in due course, who had no notice 
of the renunciation (§ 62). 

(c) Cancellation and Alteration. 

Where a bill is intentionally cancelled by the 
holder or his agent, and the cancellation is apparent, 
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the bill is discharged (§ 63 (1)) ; ajid if the signature 
of any party liable is sunilarly cancelled, such party, 
and any party having ' a right of recourse against 
him is also discharged (§ 63 (2)) ; but this is not 
necessarily the cose if the cancellation were 
unintentional, or made without the consent of the 
holder, or by mistake (§ 63 (3)). 

Where a bill is materiaUy altered without the 
assent of all parties liable on the bill, the bill is avoided 
as against all parties prior to the alteration, unless 
the alteration is not apparent. Tf the alteration 
is not apparent, the holder can sue on the bill as 
originally issued (§ 64 (1)) {Scholfield v. Earl of 
Londesborough (1896), A.C. 514, H.L.). In particular, 
the following alterations are material: an alteration 
of the date, the sum payable, the place of payment, 
and, where a bill has been accepted generally, the 
addition of a place of payment without the acceptor’s 
assent (§ 64 (2)). 

It is now established that a cheque is on a different 
footing from other bills in this respect, owing to the 
relationship existing between banker and customer. 

A banker is entitled to rely upon his customer, 
exercising due care in drawling cheques u])on him, 
and if the customer has been negligent in signing 
a cheque, so as to enable a dishonest clerk (whom he 
had no reason to suspect) to alter the amount and 
obtain a greater sum from the bank, without the 
alteration being apparent, the banker is able to 
recover the difference so paid {MacmiUan v. London 
JoirU Stock Bank, lAd., 34 T.L.B., 509 ILL.). 
This decision would appear to be the only logical 
one in the circumstances, but the case is of 
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interest inasmuch as a contrary view was taken 
in the King's Bench, and Court of Appeal, before 
being finolly settled by the House of Lords. Tor the 
banker to be protected the forgery or alteration must 
be a natural and direct result of the negligence of 
the customer in drawing the cheque. 

But where the alteration of a cheque is effected by 
an addition to the name of the payee, liability will 
attach to the banker if he pays it without enquiry. 

A. drew a Ghe(|ue payable to B. or order and handed it to €. 
at whofle roqueat the cheque waa drawn. 0. inaerted after B.’b 
name ** per C.” and indorsed the chequ^meiely as C. paying it 
into Ills bank for coUeetion. Tbe ch^ue was duly paid by 
A. *6 bank. It was held that there was a material alteration 
which rendered the cheque void under § 64. Thm was no 
negligence on the part of A. (as in Macmillan*8 case) in not 
drawing a line after the name of the payee so as to preclude 
any subsequent insertion, as a drawer does not contemplate 
an alteration in this direction in the same way as in the words 
or figures {SUngsby v. Dlshici Bank, Ltd> (1931), 172 L.T. 510). 

The following are some of the alterations which 
have been held to be material : the substitiitian of 
a particular consideration for the words “ value 
received ” ; a bill paj'able three months after date, 
made payable three months after sight ; the alteration 
of the amount payable ; a specified rate of interest 
altered ; or the alteration of the place of drawing 
having the effect of converting an inland bill into a 
foreign bill. But where a “ bearer ” bill is converted 
to an “ order ” bill ; or an indorsement m blank 
altered to a special uidoraement ; or the words “ on 
demand ” are added where no time d payment is 
expressed, the alterations were held to be so immatenal 
as not to affect the validity of the bill. 

(d) Discharge of Surety. 

If between the parties to a bill there exists the 
relatimuihip of principal and surety, and if the holder 



laraOAKXILB LAW 


[Ghaii.I? 


of the bUl knowing this makes a binding agreement, 
founded on consideration, to give the principal time, 
or if he discharges him, the surety is discharged unless 
the holder expressly reserves his rights against such 
surety. As renewing a bill or note is the granting of 
an extended time for payment, the assent of all parties 
liable on the bill as sureties must be obtained to any 
renewal, or they will be discharged {Tindal v. Brown 
(1786), 1 T.R. 167). 

§ 19. — Promissory Notes. 

A promissory note is defined as : 

An unconditional promise in writing, made by 
one person to another, signed by the maker, engaging 
to pay, on demand or at a fixed or determinable 
future time, a sum certain in money to or to the order 
of, a specified person, or to bearer (§ 83 (1)). 

PROMISSORY NOTE. 

Stamp. London, 

15b. Feb., 19.. 

Three months after date T promise to pay J. Blach or 
Older the sum of One thousand five hundred jwuuds for value 
teoeived. ^ JONES, 

£1,500 Os. Orl. 

The maker of a note engages that he will pay it 
according to its tenor, and is estojipwl from denying 
to a holder in due course the existence of the payee 
and his then capacity to indorse (§ 88). 

A promissory note is inchoate and incomplete 
until delivery thereof to the payee or bearer (§ 84). 

A promissory note may be made by two or more 
makers, and they may be liable thereon jointly, or 
jointly and severally, according to its tenor. Where 
a note runs, “ I promise to pay,” and is signed by 
two or more persons, it is deemed to be thoir joint 
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and several note (§ 85). The bolder of such a note 
may sue the makers jointly or severally ; judgment 
against one party only does not prevent a subsequent 
action against the others so long as satisfaction has 
not been obtained. 

But a note which runs, “ We promise to pay,” 
and which is signed by two or more persons, is deemed 
to be a joint note only. The holder of such a note 
must sue the makers jointly, since judgment against 
one party, even without satisfaction, bars the remedy 
against the others. 

JOINT AND SEVERAL PROMISSORY NOTE. 

Stamp. London. 

10b. ' 1st Feb., 19.. 

Three months after date we jointly and seTerally promise to 
pay to the order of J Lockhart the nnm of One thousand pounds for 
value received 

W. SCOTT. 

£1,000 Os. Od. R. BURNS. 

JOINT PROMISSORY NOTE. 

Stamp. London, 

6b. 1st Feb., 19.. 

On demand we promise to pay J Black or order the sum of 

Five hundred pounds for value received 

H. WHITE. 

£600 Os. Od. E JAMES. 

If a note payable on demand has been indorsed, 
it must be presented for paj’ment within a reasonable 
time (§ 86 (1)). Where a promissory note is made 
payable at a i>artifular place, it must be presented 
for payment at that jdace, in order to render the 
nrin-lwr liable. In any other case presentment for 
payment is not necessary in order to render the 
maker liable, but in order to render an indorser 
liable it is always necessary to present a note for 
payment (§ 87 (1, 2)). 
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The maker of the note is deemed to correspond to 
the acceptor of a bill, and the first indorser of the 
note is deemed to correspond with the drawer of an 
accepted bill, payable to the drawer’s order (§ 89 (1)). 

The provisions of the Act relating to bills apply 
rmdatis mtUandis to promissory notes, except as to — 

Presentment for acceptance ; 

Acceptance ; 

Acceptance mpra protest ; 

Bills in a set (§ 89 (1<3)). 

Protest of a foreign note is imnecessary (§ 89 (4)). 

§ 20. — Cheques. 

A cheque is : 

A bill of exchange drawn on a banker payable on 
demand (§ 73). 

It is consequently subject to the same rules ap- 
plicable to bills of exchange generally, which are 
payable on demand. Acceptance is not necessary, 
and the cheque must be presented within a reasonable 
time. 

Cheques may be presented fur payment either at 
the counter of the branch of the bank on which they 
are drawn, or, where they have been crussed, by a 
collecting banker through the medium of the Bankers’ 
Clearing House, or by direct application, according to 
circumstances. 

(a) CroBslngB. 

A cheque may be crossed,” that is to say, two 
parallel transverse lines may be drawn across the 
face of it with or without the addition of the words 
“ & Co.,” which addition appears to have no legal 
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significance, and 'with or 'without the 'words “not 
negotiable.” A crossing has the effect of precluding 
payment over the counter, presentment by a collecting 
banker being essential. This is a general orossino, 
but if the name of a banker is inserted between the 
transverse lines or written across the face of the cheque 
without the lines, it is termed a special crossing, 
pa 3 rment being effected only through the medium of 
the specified bank. 

The crossing thus affords considerable protection 
to the parties legitimately interested in the instru- 
ment, as any improper or unau'thuiised dealing 
therewith can be traced to tlie person responsible. 
Moreover, a paying banker would be regarded as 
negligent if he paid a crossed cheque over the counter 
or, in the case of a special crossing, to any other 
than the banker named. 

Further protection is afforded by the addition of 
the words not negotiable, for where a person takes 
a cheque so marked, he shall not have and shall not 
be capable of gi'ving a better title to the cheque than 
that which the person from whom he took it had 
(§ 81). In other words, the negotiable character 
of the instrument ceases to exist. 

Thus, if a cheque so marked is stolen, a person 
taking it 'without notice of the defect in title of his 
transferor is unable to retain it against the true owner ; 
for the cheque being marked “not negotiable,” the 
transferor is unable to give a better title than he 
himself possessed, t.e., he can give no title at all. 

The words “not negotiable” do not restrict the 
transferability of the instrument, nor do they 
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prevent the transferor from giving a good title if 
he has one. There is nothing to prevent the cheque 
passing from hand to hand, but whoever takes it 
should satisfy himself as to the title of the transferor, 
for if this is bad he (the transferee) will have no 
rights whatever on the instrument. 

Wilton <£r Meeaon v. Pickering ((1946), K.B. 422). 

A partner signed on behalf of the firm a blank erosaod cheque 
fonn with the words “ not negotiable ” printed on it, and 
handed it to his secretary with instmctions to fill it up for £2 
and to insert the name of tlie Cammissioners of Inland Revenue 
as payees. The secretary, who was then indebted to liba. 
Fickeiing in the sum of £54 4s. Od., fraudulently filled in the 
cheque for that amount and inserted the name of Mrs. Pickering 
as payee. Idis. Pickering took the cheque innocently and 
obtained payment. When the fraud was discovered, the firm 
claimed to recover the amount of the cheque from Mrs. 
Pickering. 

Held : The firm were entitled to succeed, as under § 81 of 
the Bills of Exchange Act, 1882, Mrs. Pickering coi^ not 
acquire a better title than that of the setTctary from whom she 
to(^ the cheque. The firm were not estopped from denying the 
secretary’s authority, as a cheque marked “ not negotiable ” 
is not a negotiable instrument, and tlie firm owed no duty 
towards Mn. Pickering not to be negligent. 

It must be noticed tliat a cheque is the only form 
of a bill of exchange wliiclx can be erossc'd “not 
negotiable.” In ilie case of a bill other than a cheque, 
if it is wished to moke it non-nogotiable this must 
appear in the body of the instrument ; where a bill 
is negotiable in its origin, it eoutinues to bo negotiable 
until it has licen restrictively indorsed, or discharged 
by payment or otherwise (§ 36 (1)). 

The wonJs “ a/o payee only ” are sometimes placed 
in the crossing, and operate as notice to the collecting 
bank that the account ci the payee only is to be 
credited. This is not a statutory provision, and does 
not prevent the cheque from being transferable. It 
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is, however, the custom of bankers to give effect 
to this crossing, and the collecting banker may be 
liable for negligence if he fails to do so (Home Property 
Co. V. London County it Westminster Bank (1915), 
31 T.L.R. 479). The position of the paying banker 
is, however, not affei^ted, as he would not know to 
which accoimt the proceed.s of the cheque were to be 
credited, and, moreover, he is only bound to obey 
the mandate of his customer, the drawer of the cheque, 
and the words may not have been inserted by the latter. 

The erossing is a material part of the cheque, and 
it is not lawful for any person to obhterate, add to, or 
alter the crossing, except as provided by the Act, i.e . — 

(1) The holder may cross an uncrossed cheque; 

(2) He may turn a general crossing into a special 
crossing ; 

(3) He may add the woi-ds “ not negotiable ” ; 

(4) A banker may cross an uncrossed cheque, or 
a cheque crossed generally, specially to him- 
self ; or if crossed siwcially to himself, he may 
again cross it sjtecially to another banker for 
collection (§§ 77, 78). 

The folloAving is a form of cheque commonly in 
use 

Irt Feb., 19.. 

MIDLAND BANK, 

Lower Street, Whitemoor. Stomp. 

2d. 


Pay Jcdin Joiiee 
One hundred and five pounds. 


or order, 

W. REDMOND. 


£10S Ob. Od. 
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CrosBingB may take one of the following fonns 
CHEQX7E CROSSINGS. 

Gbnbiul Cbossings. 
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Special Ckossings. 
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(b) Relation of Banker and Customer. 

The relationsliip existing between a banker and bis 
customer is normally that of debtor and creditor, 
the latter dej>osjiing with the form^ funds from time 
to time out of which demands for payment in the form 
of cheques can be met. Where the customer has 
made arrangements for an overdraft, the banker 
becomes the creditor, but he cannot refuse to honour 
cheques properly drawn, so long as the limit of the 
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overdraft has not been reached. As the customer 
replenishes his account by cheques or other instru- 
ments of a similar character, in addition to cash or 
notes, it follows that the banker occupies the dual 
position of collecting and paying banker, and his 
possible liabilities and the protection afforded him 
will be considered separately. 

It is an implied term of the contract between a 
banker and his customer that the banker will not 
without consent divulge to third persons information 
concerning the customer’s account, unless he is com* 
pelled to do so by order of a Court, or unless a public 
duty of disclosure arises, or the protection of the 
banker’s own interests requires it {Toumier v. Natioiud 
Provincial As Union Bank of England (1924), 1 K.B. 
461, C.A.). Nor may a banker close his customer’s 
account wliich is in credit unless reasonable notice 
is given (ProB'pcriiy, Lid. v. Lloyds Bank, Ltd. (1923), 

39 T.L.E. 372). 

(r) The Collecting Banker. 

By § 82 of the Act, where a hanker in good faith 
and without negligence receives payment on behalf of 
a customer, of a cheque crossed generally or specially to 
himself, and the customer has no title, or a defective 
title thereto, the banker is protected against the 
claims of the true owner ; and, since the Bills of 
Ekchaiige (Crossed Cheques) Act, 1906, this protection 
is also afforded if he credits his customer’s account with 
the amount of the cheque before he receives payment 
thereof. It has been decided that in order to be pro* 
tected the banker must deal with the cheque for the 
customer, he must only collect for the customer, and 
the cheque must be crossed when it comes into the 
of the banker (Gordon v. GapiUd ds Counties 
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Bank (1903 H.L. A.C. 240 ; and Gordon y. London dk 
Midland Bank (1903), H.L, A.C. 240). 

The Ciourts have on numerous occasions been called 
upon to decide whether, in collecting cheques for a 
customer, the bank had acted without negligence. 

In Lloyds Bank, Ltd, v. Savory ds Co. ((1933), A.C. 210 — 
H.L.), two clerks of S. & Co. had stolen certain crossed bearer 
cheques from their employers and paid them into a branch of 
Llo^s Bank other than that at which their accounts were kept, 
with instructions that the amounts of the cheques should be 
credited, in one case to the clerk’s own account and in the 
other, to the EM^count of the clerk’s wife. As a result, the 
receiving branch had no knowledge as to whether the customer 
was an employee or the wife of an employee, or as to the state 
and character of the account; whilst the customers’ branch 
would not be aware as to the names of the drawer and payee of 
the cheques as such cheques would not come into its possession. 
The House of Lords decided that the bank was liable to the 
employers as having been negligent in so receiving the cheques 
and also as to the want of due care in opening the two accounts. 

A clerk of the Worshipful Company of Carpenters had, over 
a long period of years, misappropriaM cheques drawn by the 
company in favour of persons who had supplied or wore pur- 
port^ to have supplied goods to the company or done work for 
it. He forged the indorsements of the cheques and paid them 
into his account which was kept at the same branch cd the bank 
as was the account of the company. It was held that the bank 
was liable as the receiving bank, through having acted negli- 
gently in crediting the proceeds of the cheques to the account 
ol its customer (the clerk), and that it could not plead 
immunity by virtue of Section 60 of the Bills of Exchange Act, 
1882, in having paid the cheques on behalf of the company, the 
indorsements having been foi^^ {Carpentera* Company of the 
City of London v. Briiiah MtUual Banking Co, (1937), 3 A.E.R. 
81],C.A.). 

In RechU v. Midkind Bank, Ltd. ((1932), 37 Com. Cas. 202 
— ^H.L.), a client had given a solicitor a power^f-attomey 
entith'ng him to draw cheques on the former’s banking account 
and apply the moneys for the purposes of the client. The 
solicitor fraudulently drew 15 cheques signing as attorney of 
the client and paid them into his own account with the Midland 
Bank with whom ho had an overdraft. It was held that, 
except in the case of two cheques, the bank was negligent in 
not making enqui^, having regard to the method of signature 
smd the destination of the proceeds, as to the soheitor’s 
authority to pay these cheques into his own account. 
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It should be noted that § 82 refers only to 
cheques, but a banker is frequently called upcm 
to collect in respect of documents of a lifepi character 
which are not strictly cheques, e.gf., orders on a banker 
to pay the sum mentioned therein conditionally 
upon an attached receipt being completed ; and to 
cover such cases § 17 of the Revenue Act, 1883, 
was passed to afford the necessary protection to the 
coUectw^ banker. The Bills of Exchange (Crossed 
Cheques) Act, 1906, however, did not include such 
documents in its provisions, and a banker would not 
be protected if he allowed his customer to draw, before 
clearance, against any order other than a cheque. 

It was considerefl by the House of Lords in the two 
cases brought by Gordon, cited arUe, that bankers’ 
drafts did not come within the definitioti of a cheque 
nor were they covered by § 17 of tho Revenue Act, 
1883 (which specifically refeirwl to orders to pay 
drawn by a customer on a bank), although the langutige 
of § 19 of the Stamp Act, 1853, was sufficiently wide 
to afford protection to bankers who bond fide paid 
such drafts to holders claiming under forged indorse- 
ments. The position of the collecting banker, how- 
ever, remained unsatisfactory. It is now enacted 
by § 1 of the Bills of Exchange Act (1882) Amend- 
ment Act, 1932, that §§ 76-82 of the main Act, as 
amended by the Bills of Exchange (Crossed (''heques) 
Act, 1906, shall apply to bankers’ drafts as if the same 
were cheques. They can consequently be crossed 
and marked “ not negotiable ” as desired by any 
party thereto, in the same manner as a cheque, and 
the collecting banker receives equivalent protection. 
A banker’s draft is defined in the Act as a draft jiayable 
on demand drawn by or on behalf of a bank upon 
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itself, whether payable at the head office or some 
other office of the bank. 

If a cheque is marked “not negotiable,” and is 
payable to some person other than the customer, 
probably the banker has acted negligently, and will 
not be protcH'ted {Hannans Lake View Central v. 
Armstrong A Go. (1900), 5 Comm. Cas. 188). Even 
if the cheque is not marked “not negotiable,” if it 
is made payable to a Public Department and indorsed 
accordingly and then paid into a private account, 
the banker would be put on enquiry, and would act 
negligently if he dealt with the cheque without an 
enquiry {Ross v. London County A Westminster Bank 
(1919)‘, 36 T.L.R. 315). 

It must also be remembered that a limited 
company possesses an entity apart from that of its 
constituent members, and cheques drawn in favour 
of the company should not be paid into the private 
account of a shareholder, even though he is the sole 
director and holds practically the whole of the shares. 
In such an event, the banker is put on enquiry and 
might incur liability {TJnderu'ood, Ltd. v. Bank of 
Liverpool and Martins (1924), 1 K.B. 775 ; Stewart 
{Alexander) di Son, of Dundee, Ltd. v. WestminMer 
Bank (1926), W.N. 271). 

(d) The Pasrlng Banker. 

The responsibility of the banker in relation to 
cheques drawn upon him is more onerous than in the 
case of cheques paid in for collection, for if he im- 
properly pays away money to which the customer is 
entitled, he is responsible to the latter and must make 
good the loss; whereas if he incurs liability to a 
third party in respect of a cheque or similar instru- 
ment to which the customer has no title or a defective 
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title, the banker has a right of indemnity agamsi his 
customer and could debit the latter’s accoimt for the 
amount involved. The collecting banker’s risk is, 
therefore, generally confined to those instances in 
which the customer’s account is already overdrawn 
and he proves to be insolvent. 

If the banker dishonours a cheque regularly drawn 
where the funds to the credit of the customer’s account 
are sufficient, the customer can recover damages for 
injircy to his credit. Moreover, the effect of such 
dishonour is regarded so seriously that it is not 
necessary for the customer to prove the extent of 
the damage that he has suffered by the banker’s 
action ; and it can be taken as a general rule that the 
smaller the amount of the cheque, the greater the 
damage to credit sustained. 

Should the holder of a cheque neglect to present it 
for pa 3 nnent within a reasonable time of its issue, 
and the drawer’s account vas sufficiently in credit 
at the time when presentment should have been made 
and he suffers actual damage through the delay, he is 
discharged, as against the holder, to the extent of 
such damage. In other vords, if the debtor (the 
customer) has available funds at the time "when the 
cheque should have been presented, but the banker 
has failed before the jircsentment was actually made, 
the dranvcr is discharged from liability. It is further 
provided that the holder can claim against the bank’s 
estate for the amount of the cheque, the drawer’s 
right of proof for any outstanding balance being 
correspondingly reduced (§ 74-). As to what is a 
reasonable time for presentment, regard shall be had 
to the nature of the instrument, the usage of trade and 
of bankers, and the facts of the particular case {ibid .) ; 
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but although some authorities take the view that, in 
the ordinary course of business, presentment should 
be made on the day on which the cheque is received, 
Paget (in TJte Law of Banking) conriders that ten 
days would probably be the limit. If the bank is 
continiiiag business (and failures are happily rare), 
the cheque would be met if the customer’s account 
were sufficiently in credit, but if the cheque had been 
m circulation for a considerable time, the banker 
would regard it as “ stale ” and would generally 
require confirmation of the order to pay before he 
honoured it. Tf, however, he refused to honour the 
cheque, he should take care so to mark it that the 
customer’s credit is not injured thereby. 

A banker’s authority to pay a cheque drawn on 
him is revoked by— 

(i) Countermand of payment by the customer. It 
is not, however, necessarily revoked by an 
unauthenticated telegram {Cnrtice v. London 
City and Mi^nd Bank (1908), 1 K.B. 293). 

(ii) Notice of the customer’s death (§ 75). 

(iii) A receiving order in bankniptcy being made 
against the customer. 

(iv) Knowledge that the customer is drawing 
cheques for an unlawful purpose. 

(v) Notice of the customer’s insanity {Drew v. 
Nnnn (1879), 4 Q.E.D. 661). 

(vi) The service of a garnishee order on the banker 
attaching the customer’s balance. 

(vii) E^nowledge that the custbiner is an undis- 
charged bankrupt. 

When the customer has countermanded payment, 
the banker must, however, proceed with caution. 
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as the circumstances might be such as to render him 
liable. 

In HiUon v. We^msUr Bank ((1926), 42 T.L.R. 423, C.A,), 
the customer, by telegram, countennanded payment of a 
cheque, mentioning the date, the payee, the amount and 
the number of cheque (117283). The number was quoted 
incorrectly, but the other particulars correctly related to a 
cheque numbered 117285. Cheque No. 117285 was presented 
a few days later and was paid. It was eventually decided by 
the House of Lords that the banker was not hable, since 
only one cheque beanng a particular number could be issued, 
whereas it was possible for two cheques to bo drawn for the 
same amount and m favour of the same person, and the banker 
had not failed in his duty m relying upon the number quoted 
in the telegram. It must be noted that the two lower Courts 
took a contrary view. 

The banker should sec that the ehoquo is regularly 
drawn. If the words and figures disagree, ho would 
mark the cheque accordingly, although, since the 
words form the essential part of the instrument, the 
figures being merely supplemental^^, he >^ould be 
entitled to honour the cheque on the basis of the 
words. He does not usually adfipt this course, 
however, although he would not incur risk if the 
amount eKpressed to be payable by the words was 
less than that indicated by the figures. 

If there are any alterations on the cheque, they 
must be authenti(*ated by the initials of the customer. 
Where a crossed cheque has been “ opened,"’ the full 
signature of the drawer must be appended to the 
“ opening,"’ but even so, bankers will refuse jiaynient 
over the counter unless the cheque is presented by the 
drawer or by his known agent. This precaution is 
the result of a resolution passed by the London Clearing 
Bankers in 1912, in view of numerous forgeries and as 
protection to the customer. 

The banker should assure himself that the customer s 
signature as drawer is genuine, for in the event of 
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forgeiy, he will be liable to the customer for the 
amount paid (Orr v. Union Bank (1854), 1 Macq. 
H.L. 513). The customer is, however, under obUga- 
tion to inform the banker immediately be becomes 
aware of the irregularity, so as to enable the banker 
to be in a position to enforce his rights against the 
delinquent party. Neglect on the part of the customer 
would relieve the banker of his liability. 

In Qremwood v, Martin’s Bank Ltd. ((1933), A. C. 1 — 
H.L.), G.’b wife forged liis signature on about 40 cheques 
drawn on the defendant bonk. Upon his discovery of the 
forgeries, G. did not at once inform the bank, but some months 
later when his wife informed him that she wanted more money 
for the purpose for which the previous cheques had been drawn, 
ho stat^ his intention of notifying the bank, with the result 
that the same night the wife committed suicide. Upon the 
action by G. against the bank claiming to be creditcHl with 
the amoimts of the forged cheques, it was held that the 
action could not be sustained as his continuid silence operated 
to prevent the bank from taking its remedies against the wife. 

The banker does not sustain the same liability where 
an indorsement has been forged, for if he pays a cheque 
drawn on himself in good faith and in the ordinary 
course of business, it is not incumbent on the banker 
to show that the Indorsement of the payee or any 
subsequent indorsement was made by or under the 
authority of the person whose indorsement it purports 
to be, and the banker will be deemed to have paid 
the cheque in due course, although the indorsement 
has been forged or made without authority (§ 60). 
This is an important exception, in favour of the banker, 
to the rule, that a forged indorsement on a biU is 
wholly inoperative (§ 24). Whilst a banker is expected 
to know the signatures of his customers, he cannot 
ordinarily be acquainted with those of his customers’ 
correspondents ; he is under obligation to honour 
a cheque drawn upon him if there are sufficient funds 



t 80 ] NEOOTIABLB rCTSTBVUBNTS 283 

to the credit of the customer and the cheque is other* 
wise in order. 

A peculiar position might arise in the not unlikely 
event of a cheque, the indorsement on which has been 
forged, being paid for collection into an account at 
the same branch of the bank on which the cheque has 
been drawn, so that the banker is, in regard thereto 
both collecting and paying banker. The facts in 
The Carpenters^ Company of the City of London v. The 
British Mutual Banicing Co., supra, should be noted. 

There is a growing practice, paiticularly amongst 
Local Authorities, to issue “ cheques ” with a condition 
that they are to be paid only upon the form of 
receipt at the foot or on the back thereof being duly 
completed. Such orders arc not cheques, as they 
do not conform to the statutory definition of being 
unconditional, and the banker would not be protected 
if he paid upon a forged indorsement. lie should 
therefore insist upon being indenmified by liis customer. 

If a cheque is drawn “ Pay (Jash or Order,” it is 
strictly not a cheque at all, .since a bill of exchange 
must, in accordance with its definition, be expressed 
to bo payable “ to, or to the order of, a specified person, 
or to bearer.” It is to be regarded as an order to pay 
and would not require indorsement. Moreover, the 
direction “or Order” is of no effect, for “ Cash ” not 
being a person, cannot give an order, and in view of 
the accepted rule with regard to the construction of 
documents which are partly written and partly printed, 
where the printed and written words are^ in conflict, 
the written words will prevail as indicating the true 
intention of the party who has executed the instrument 
{Nc/rih and South Insurance Corporation, Ltd. v. 
Natiowd Prooincied Bank, Ltd. (1937), 52 T.L.R. 71). 
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Apart from the particular protection afforded to 
bankers under § 60, they are protected gmierally by 
virtue of § 80, which provides that where the bauker, 
on whom a crossed cheque is drawn, pays it in good 
faith and without negligence, if crossed generally, 
to a banker, and if crossed specially, to the banker 
to whom it is crossed, or his agent for collection being 
a banker, the banker paying the cheque, and, if the 
cheque has come into the hands of the payee, the 
drawer shall res])ectivcly be entitled to the same 
right and be placed in the siimo position as if payment 
of the cheque had been made to the true owner thereof. 

This section is wider in its applieatioii than is § 60, 
which confers protection in respect of forged indorse- 
ments on cheques only, inasmuch as by Section 17 
of the jRei'enue Act, 1883 {(tee p. 277 ante) protection 
is extended to dividend warrants, documentary bills, 
etc., to the s.ame degree as if such documents wore 
cheques. 

§21. — Bank Notes. 

A bank note is a promissory note issued by a 
banker, payable to bearer on demand. Tt may be 
re-issued after payment, and for that reason the 
stamp duty is much heavier than in the case of 
ordinary promissory notes. 

Such stamp duties now only apply to notes issued 
by banks in Scotland or Northern Ireland, for in 
TCn glan d the sole note-issuing authority is the Bank 
of England. 

§ 22.— I.O.U.S. 

An T.O.U. is merely a memorandum of indebted- 
ness to the holder by the person signing it. Tt is 
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evidence of an account stated between the parties, 
but not of money lent ; it is not a nefKotiable 
instrument, and does not require to be stamped. 

Fofiu OF 1. 0. U 

No London, 

Stamp. l,i Peb, J9.. 

1. 0. U. 

Ten Puundh. 

JOHN JONES 


§ 23.— Stamps. 

A bill or note mu^it bi' drawn on stamped paper, 
and the stamp must be an ad valorem impressed stamp, 
save in the case of a bill or cheque payable on demand, 
or within three days after sight or date, where the duty 
is two pence, in'espeetive of amomit ; in such a ease 
the stamp may be an adhesive stamp, and may be 
afBxorl by llie party to whom it is presented for 
payment, and be cancelled by him. The duty on 
bills drawn oi- made out of the United Kingdom 
may be denoted by adhesive .stamps, affixed before 
negoiiatinii in this country (Stamp Act. 1891, 
§§34, .37). 

Tlie stamp duties are fixed by tJie Schedule to tlie 
Stamp Act, 1891 (as amended by the Kinaiieo Act, 
1918, § 36), and are as follows : — 

Bill of exchange (])ayable on demand or at sight* 
or on presentation, or witiiiii three tJays after date or 
sight), 2d. * 

Bill of exchange of any otlier kind, or promissory 
note (except a bank note), if drawn, or expressed to 
be payable, or (subject to the exception stated below), 
actually paid, or indorsed, or otherwise negotiated in 
the Unitefl Kingdom. 
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If the value for which the instrument is s. d. 

drawn does not exceed £10 . . . . 0 2 

Exceeding £10, and not exceeding £25 . . 0 3 

„ 25 „ „ 50 . . 0 6 

„ 50 „ 75.. 0 9. 

„ 76 „ „ 100.. 1 0 

And for eveiy £100, or fractional part 

thereof . . . . . . 10 

Where a bill is drawn in a set, it is only necessary 
to stamp one part, but if the other parts are negotiated 
separately from the stamped part, they must be 
stamped likewise (Stamp Act, 1891, § 39). 

A promissory note, even if payable on demand, 
requires an ad wdorem stamp. 

The duty on foreign bills drawn and payable out 
of the United Kingdom is determined by the Finance 
Act, 1899, § 10, and where such bills are actually paid, 
indorsed or negotiated in the United Kingdom, shall, 
where the amount for which the bill is drawn exceeds 


£50, be reduced so as to be — 


s. 

d. 

Exceeding £50, and not exceeding £100 

0 

6 

„ £100, and foi’ every £100 or 

fractional part thereof. . 

0 

6 

The duty on bank notes (other 

than Bank 

of 

England notes) is — 


s. 

d. 

For money not exceeding £1 

■ . 

0 

5 

Exceeding £1, and not exceeding 

£2.. 

0 

10 

2 

99 ^ 99 99 

5.. 

1 

3 

99 5 

10.. 

1 

9 

10 

20.. 

2 

0 

20 

30.. 

3 

0 

99 30 ,, „ 

50.. 

5 

0 

99 50 fn rf 

100.. 

8 

6 


(Stamp Act, 1891, Schedule.) 
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1 24.— Payment by Bill or Cheque. 

It is the duty of the debtor wheif his debt is due, 
in the absence of any different agreement, to seek out 
his creditor, and tender him the exact amoimt of his 
debt, in legal tender. (See Chap. I, § 11 (6) (3). ) The 
debtor is not bound to honour a bill dranni on him by 
a creditor, unless he has accepted it or contracted to 
do so ; but on the other hand the creditor is under no 
obligation to take a negotiable instrument in discharge 
of the sum due to him. 

If a bill or note be taken as payment, such 
payment may be absolute or conditional, the 
presumption being that the payment is coimmoNAl.. 
In the latter case, if the instiument is dishonoured, 
the oriffinal debt revives, and the holder of the 
instrument has a right of action both upon the original 
consideration, and upon the dishonoured bill or note. 
This applies to a cheque payable on demand as well 
as to a bill or note maturing at a date subsequent 
to that upon which it was drawn. 

If a bill is taken for the price of goods sold, the 
lien of the seller is, in general, gone during the currency 
of the bill, which is equivalent to a term of credit; 
but it revives on its actual or practical dishonour, if 
the goods are still in the seller’s possession. 

It has been held that the taking of a biU for rent 
does not suspend the landlord’s right of distraint ; 
though it might be good evidence of an agreement not 
to distrain during its currency. 

§ 26.— Statute of Limitations. 

Action on a bill or note is barred, os against any 
party to the bill, at the expiration of six years from 
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the time when a right of action first accrued to the 
then holder agaftist such party. 

As against the acceptor, time begins to run from 
the date of maturity ; for example, in the case of a 
bill or note payable three months after date or sight, 
time begins to run from three months and three days 
after date or sight. 

In the case of a bill payable on demand, time 
begins to run from the date of the bill. 

In the case of a promissory note payable on 
demand, time begins to run, as against the maker, 
from the date of issue. Thus, as regards a note 
payable rn demand dated January 1, but not issued 
till July 1, time begins to run from July 1 {Savage 
V. Aldren (1817). 2 Stark. 232). 

As regards the drawer or indorser of a bill, lime 
begins to run from the date that notice of dishonour 
is received. 


§26. — ^Bills in Bankruptcy. 

In the case of the bankruptcy of any party to a 
bill or note, the instrument must be produced for 
proof or dividend, and where the bill is not yet due, 
the liability of parties antecedent to the bankrupt, 
against whom a receiving order has not been made, 
must be treated as security for voting purposes, but 
not for dividend. The holder must estimate such 
security, and for voting purposes only prove for the 
balance (Bankruptcy Act, 1914, Sch. 1 (11)). As 
in other cases, if the bill has been lost, the holder 
is still entitled to prove on giving an indemnity. 

A distinction, as to the amount which may be 
proved for, must be drawn between cases where the bill 
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has been disooiiiited, and where it is held as security, 
A discounter is a holder for “ fuU value ” {ex parte 
Twogood (1812), 19 Ves. 229} ; but where the holder 
of a bill has a lien on it, arising either from contract 
or by implication of law, he is deemed to be a holder 
for value to the extent of the sum for which he has a 
lien (§ 27 (3)). 

Thus A. draws for his own aooommodation a biU for £100 on 
B., ftnd after aeoeptance by B. indoiBes it to G. as aeouiity 
for £60- Upon the acceptor becoming bankrupt, C. may 
prove for £100, but can only receive dividends to the extent 
of £50 (ex parte Newton (1880), 16, Oh. D. 330, G.A.). 

If the pledgee of a bill sues a tlikd party, he does 
so as trustee for the ])ledgor, so far as the difference 
between the amount advanced and the nominal 
amount of the bill is concerned {Reid v. Fumived 
(1833), 1 Or. & M. 538), If the pledgor could himself 
have sued upon the bill, the pledgee ('an recover 
the whole amount, otherwise he can recover what 
he has himself advanced if he took without notice 
of the defective title of the pledgor. 

Double Proof. 

If two or more parties to a bill of exchange become 
bankrupt, the hokler of the bill can prove against each 
estate liable on the hill for the full amount of the bill, 
and can receive dividends in each estate, though he 
must not receive in all more than the amount of the 
bill. This right of double proof has given rise to the 
rule in ex parte Wariiig. 

By this rule, where two parties to bills of exchange 
are both insolvent, and one of the parties holds goods 
or securities of the other as cover for the bills, the 
holders of the bills arc entitled to have the proceeds 

of the goods or securities applied in discharge of the 

X 
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bills, if such goods or securities are um^alised at the 
time of the failure of thd party having them in 
possession {ex parte Waring (1816), 19 Ves. 345 ; 
ex parte Dever, re Sitee (1885), 14 Q.B.D. 611, C.A.). 

§27. — Conflict of Laws. 

The validity of a bill as regards requisites in form 
is determined by the law of the place of issue, and the 
validity as regards requisites in form of the supervening 
contracts, such as acceptance, indorsement, or accept- 
ance supra protest, is determined by the law of the 
place where such contract was made. 

The duties of the holder with respect to presentment 
for acceptance or payment, the necessity for or 
sufficiency of a protest or notice of dishonour or other- 
wise, are determined by the law of the place where the 
act is done, or the bill is dishonoured (§ 72). 
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CHAPTER V 

SURETYSHIP AND GUARANTEES 

§ 1. — ^Definition of a Guarantee. 

A guarantee is a collateral engagement to be 
answerable for the debt, default, or miscarriage of 
another. It thus requires three parties : the guarantor 
or surety by whom it is given ; the creditor or guaran- 
teed party to whom it is given ; and the debtor or 
principal in respect of whom it is given. 

It will be seen that this definition covers three 
different kinds of liability, t.e., that arising from a 
failure to pay a debt already existing; that arising 
from a failure to pay a debt to be afterwards incurred ; 
and that arising from a failure to perform some 
obligation other than the payment of money. 

§ 2. — ^The Written Memorandum necessary 
under the Statute of Frauds. 

At common law a contract of guarantee did not 
require to be evidenced by writing ; but by § 4 of the 
Statute of Frauds it is enacted that no action shall be 
brought whereby to charge a person upon any special 
promise to answer for the debt, default, or miscarriage 
of anoth^, unless the agreement upon which such 
action shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party to 
be charged therewith, or some other person thereunto 
by him lawfully authorised. As already pointed out 
(Chapter I, § 6 (e)), the contract does not depend upon 
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this memorandum for its validity; it is good even 
without writing, but is incapable of being enforced 
by action, and, furthei', the consideraticm for the 
contract need not be mentioned in the writing. Hie 
written evidence may bo brought into existence at any 
time before the action is commenced. 

§ 3. — ^Distinction between Guarantees and 

Indemnities. 

The Statute of Frauds does not ajiply to every 
case in which a person is liable to answer for the 
debt, default, or miscarriage of another; but only 
to those cases in which there is a special promise 
to be so answerable. 

It is essential to the contract of guarantee that 
there shall be another contract also in existence 
relating to the matter, and the jirincipal creditor 
must be a party to cacli contract {Birkmyr v. Darnell 
(1706), Sm. L.C. 10th Ed., 287). 

If tlic person making the jirom^e takes tlie 
primary liability upon himself, or if the promise 
is made to the debtor, or some person other than 
the principal creditor, the promise is one of indemnitit 
only, and written bvtdbnce is not necessary to 
enable the contract to be enforced. 

Thus, if a person is induced by another to enter 
into an engagement by a iiromisc to indemnify him 
against liability, this is not an agreement which the 
Statute of Frauds requires to he in writing {Wildes 
V. Dvddou' (1874), 18 Eq. 198). Tn QuiU ds Co. v. 
Cmrad ((1894), 2 Q.B. 886) it was held that a promise 
by the defendant in consideration of the plaintiff 
accepting certain bills of exchange, to indemnify him 
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from liability to make payment in respect of such 
bills, is a promise of indemnity, and not of guarantee, 
and therdore is not required to be in 'writing. The 
Court considered that this was a promise to keep 
the plaintiff indemnified against a liability incurred 
at the request of the defendant, and that it was not 
a promise to pay in the event of some other person 
being in default. 

Since the existence of a written memorandum is 
generally the determining factor as to whethm* a 
promise of the kind referred to is enforceable or not, 
it follows that the real intention of the parties, as 
well as the cx]jress terms of the promise must bo taken 
into consideration. If A. gives an luiconditional 
promise to B. to be answerable for C.’s debt, this 
would be regarded as a guarantee, but if his promise 
to B. was expressed in some such manner as “ 1 will 
see you paid,” it might be a question as to whether 
he intended to take the primary or indeeil any real 
liability on himself. 

In Keate v. Temple ((1797), Bob. & P. 158), a tailor had 
supplied clothing to variouB sailoni, a lieutenant later stating 
“ I vUl see yon paid at the pay table.” Tho Court held that 
in view of the large amount involved (£576) and the position 
of the ofiioer, there was never any intention on the part of 
the latter to assume primary liability, but that he would 
merely endeavour to use his good offices to secure payment. 

It is therefore necessary to see firstly whether there 
is a real promise to be responsible, and secondly, 
whether the promisor assumes primary liability, as 
in insurance contracts, or whether the pronoise is 
gi'ven to the creditor and is collateral and de])mident 
upon the default of another. 

If the contract, which purports to be a guarantee, 
is made with a main object other than the payment 
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of the debt of another person, it is not strictly a 
guarantee, but a contract of indemnity. The most 
useful illustration of this is afforded by the rase of 
a dd credere agent. 

In /Sutton V. Qrey ((1894), 1 Q.B. 285), Lopea, L.J., stated 
that ” the true test ... is whether the penon who 
n^es the promise is, but for the liability which attaches to 
him by leasoii of the promise, totally unconnected with t he 
transaction, or whether he has an interest in it independently 
of the promise.” 

The contract of a dd credere agent is therefore a 
contract of indemnity, and not a guarantee, because 
the main object of the agreement is not to undertake 
responsibility for the debt of another person (although 
this may be the result of the agreement), but to ensure 
greater care by the agent in selecting the customers 
with whom he brings his principal into contractual 
relationshi}). 

So, too, where a purchaser of goods verbally under- 
takes to discharge a debt due by another in respect 
of which the creditor is exercising a lien on the goods, 
the irmiri purpose is to obtain the goods and not to 
pay the debt. A written memorandum would there- 
fore not be necessary {Fitzgerald v. Dressier (1859), 
29 L.J., C.P. 113). 

Though tlie jiromise is on the face of it a 
guarantee, being made to the principal creditor, and 
the promisor having only taken a secondary liability, 
still in the following cases an action will lie, even 
though there is no written evidence : 

(1) If the person making the promise has himself 
any liability or interest in the matter, apart 
from such as arises from the promise {Sutton 
V. Orey, supra). 
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(2) If the agreement is in reality a sale by the 
rreditor to the promisor of a security for the 
debt, or of the debt itself {Casiling v. Avbert 
(1802), 2 East 325). 

§ 4. — Consideration. 

Like every other contract, a guarantee requires 
consideration to support it, unless it is under seal; 
and this consideration must be present or future, 
but must not be past. A promise to pay a debt 
already incurred by a third person, is not binding 
unless made on some new consideration ; but a promise 
to forbear to sue for the past debt, or even an actual 
forbearance on request without a definite promise 
to do so, is sufficient consideration for a guarantee. 

As a general rule the memorandum required by 
§ 4 of the Statute of Frauds must show the names 
of the parties, the subject-matter of the contract, 
the consideration, and the promise; but in the case 
of a guarantee the consideration need not appear 
in the document. 

Section 3 of the Mercantile Law Amendment 'Act, 
1856, pj'ovides that tlie written memorandum which 
evidences a guarantee need not state the consideration 
for which the promise was given. Although the con- 
sideration need not be S}x)cified in writing it must exist, 
and the person suing upon the guarantee must show 
that consideration did exist, since thc^e is no pre- 
sumption of it as in the case of a bill of exchange. The 
consideration for a guarantee may be proved by parol 
evidence, but this must not be at variance with any 
statement made in the memorandum. Parol evidence 
may be given to identify the terms of the writing ; as 
in Shorlrede v. (7Aeek ((1834), 1 A. &; E. 57), where the 
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jneiDGrandtim stated the consideratioii was that the 
plaintiff would withdraw “ the promissory note," and 
paxol evidence was allowed in order to show what 
promissory note was referred to. 

§ 6. — ^The Liability of the Surety. 

The extent and nature of the liability of a surety 
depend primarily upon the mstrument creating the 
liability. The instrument must be construed most 
strongly against the guarantor, and in favour of the 
person to whom the promise is given. 

But a surety will only incur liability to tlie extent 
to which it is to be inferred from the documentary 
evidence he intended to assume, and therefore if the 
instrument shows that the surety only intended to 
assume a joint liability with another, ho can only 
incur liability to that extent {Olher v. Iveson (1855), 
3 Drew 177). 

The liability of the surety is only a secondary 
liability, since he is not answerable till the default of 
another person. There is no j'rivity of contract 
between the surety and the principal debtor, for the 
contract of the surety is made with the creditor, and, 
therefore, in the absence of agreement to the contrary 
a judgment obtained against the principal debtor is 
not binding on the sui'oty, and is no evidence against 
him if he be sued by the principal creditor. And an 
admission of liability by the debtor is not conclusive 
in an action against the surety by the creditor. 

Section 28 (4) of the Bankruptcy Act, 1914, pro- 
vides that an order discharging a bankrupt “ shall 
not release any person who at the date of the receiving 
order was a partner or a co-trustee with the bankrupt, 
or was jointly bound, or had matle any joint contract 



298 


HXBOAKTILi: LAW 


[Cbap. V 


with him, or any person who was surety or in 
the nature of a surety for him.” In Stacey v. HW, 
((1901), 1 K.B. 660), it was, however, decided that 
disclaimer by the trustee terminates the lease if the 
same has not been sublet, mortgaged, or assigned, 
and a surety for payment of rent is not liable for rent 
after the date of disclaimer. 

The liability of the surety docs not arise until the 
principal debtor has made default. When default is 
so made, a right of action at once arises against the 
surety, and in the absence of express agreement to the 
contrary, the cixiditor is not bound to sue the principal 
debtor before taking action against him ; nor is the 
creditor precluded from suing the surety merely because 
he holds securities from the principal debtor. 

If there is no stipulation to the contrary, the 
creditor can sue the surety without demanding payment 
from him, or even informing him of the default of the 
principal debtor. But if the operation of the guarantee 
be dependent upon the happening of a particular event, 
the creditor must inform the surety of such event 
having taken place before he can sue. 

Where the guarantee is given in consideration of 
time being given to the principal debtor, or upon the 
undersianding that others should join as co-sureties, 
and either of such terms is included in the contract as 
a condition precedent, the surety will only be liable if 
such condition is duly performed {Bolt v. Cotma 
(1856), 18 C.B. 673 ; Bonser v. Cox (1831), 4 Beav. 
379). But there might be no express indication in 
the terms of the guarantee that the contract was to 
be signed by a co-surety, and if in fact a co-surety was 
intended, the intention may be proved by parol 
evidence (Barry v. Moroney (1873), Ir. R. 7 C.L. 110). 
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The liability of the surety must he proved against 
him } a mere edmission of the princip&l debtor is not 
evidence to rharge him (Evans v. Beattie (1797), 
5 Esp. 26). 

The guarantee only comes into operation from the 
time that it was intended to do so. Thus, if a person 
becomes surety for the good behaviour of another while 
he holds a particular office, he uill only bo liable for 
defaults committed after the person has been legally 
appointed to the office (Kepp v. Wiggett (1866), 
10 C.B. 35). But a guarantee for money duo in 
respect of goods supplied to a tlurd person would 
cov^ goods contracted for at an earlier period but 
not delivered till after the guarantee was given, if 
delivery was made on the strength of the guarantee 
(Simmons v. Keating (1815), 2 Stark. 426). 

If no limit, or only a pecuniary limit, be placed on 
the surety’s liability, the general rule ih that the surety 
is only liable for losses actually aiibing from bieach of 
the contract. If a person guarantees the good behaviour 
of a particular person in some office or a])pointmcnt, 
he will only incur liability to the extent to which 
default is made by that person on matters which are 
within the scope of the duties attaching to the office 
or employment (Leigh v. Taylor (1827), 7 B. & C. 491). 
He will be liable, however, for default in respect of 
transactions delegated to such person in consequence 
of the guarantee, however unusual such transactions 
may be (Melville v. Doidge (1848), 6 O.B. 450). 

Credit must always be given to the surety for 
sums paid by the principal debtor since he is only 
liable for the actual loss incurred (BardweU v. LydaU 
(1831), 7 Bing. 489). 
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If the debtor were answerable for interest, the 
surety is also correspondingly liable ; so that if 
the acceptor of a bill of exchange is liable for 
interest from the due date, the sm'oty will also be 
liable (^cjberman d; Others v. Ehrenspergm (1846), 
16 M. & W. 99). 

If a receiver fails to pay moneys into (]!ourt, his 
surety upon the recognisances is liable for all moneys 
which the receiver has failed to account for to the 
extent of the ])(malty (He Qrdham, Qraham v. Noakes 
(1895), 1 Ch. 66). 

But where a trustee in banJmiptcy incurred 
penalties for retaining moneys in his hands, it was 
held that his surety was not liable to pay the amount 
of the penalties ; since the failure to pay a penalty 
was not a failui-e to pei-form the duties of a trustee, 
and by the terms of the instrument of guarantee 
■ttre AiaYjility ot t\\c arncty waa limited to such, failure 
(Board oj Trode v. Employers’ Liability Assurance 
€orp(yraJti<m (1910), 26 T.L.R. 511, O.A.). 

Hie time over which the liability of a surety 
extends will depend on whether the guarantee is 
“ continuous ” or not. A oONTuruors guakantee is 
one which covers a series of transactions, e.y., a bonk 
overdraft : a non-continuous guarantee is one which 
is confined to a single transaction. 

In the case of a guarantee for goods supplied or 
for money advanced, the siurounding circumstances 
as well as the language of the guai'antee itself must 
be looked at, since each case must be governed by 
its own circumstances. In Heffield v. Meadows ((1869), 
L.B. 4 C.P. 595), Willes J., in his judgment said : 

" It is obvious that wo oaimot decide that question (».e., 
whether a particular guarantee was or was not oontinnous) 
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apon the men orautractioa of the dooument itself, withcmt 
looking at the suTroonding droamstenoeB to see what Was the 
subject-matter which the pcuties had in their oontomplatioa 
when the guarantee was given. It is proper to ascertab t^t 
for the poipose of seeing what the parties won dealing about, 
not for the purpose of tiering the terms of the guarantee by 
wofd of mouth passing at the time, but as part of the conduct 
of the parties, in order to determine what was the scope and 
object of the intended guarantee.” 

In certain circumstances the liability of a surety 
may be seriously affected after the execution of a 
gnorantee by changes occurring which were nob, at 
the time of executicm, in any way contemplated by 
the parties, as in oases where guarantees have been 
given to a firm, or in respect of the dealings of a firm, 
and a change takes place in the constitution either 
of the firm to which, or of the firm in respect of which, 
the guarantee is given. Section 18 of the Partnership 
Act, 1890, provides that my such change has the 
effect of revoking a continuous guarantee as regards 
future transactions. Apparently if the change is 
an increase in the number of persons constituting the 
partnership, the question of liability will depend 
to some extent on whether, according to tlie terms 
of the instrument, the guarantee was only intended 
to apply to ccitain individuals or to the business. 

A fidelity guarantee may hold good, even after an 
increase in the number of partners, because the 
consideration is given once for all (Barclay v. Lucas 
(1786), 1 T.K. 271) ; but a guarantee as to advances 
of money is revoked by an increase in the number 
of partners (Spiers v. Houston (1829), 4 Bligh, N.S. 
615). The effect is the same where the number of 
pariners is decreased, either by death or retirement. 
There is no difference in any of these respects where 
the change is in the constitution of the firm by whom 
the gnarantee is given. 
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The guarantors of an infant's overdraft at a bank, 
where all the parties know the facts, rannot be made 
liable to the bank {CouUs & Co. v. Browne-Lecky and 
Others (1947), K.B. 104), 

In case of the bankruptcy of a surety, proof may 
be made against his estate on the contingent liability. 
If at the time of lodging his proof the creditor has 
received payment on account, he can only prove 
for the net balance. But the proof is not reducible 
by a dividend received from the estate of the principal 
debtor after proving against the surety (In re Blakeley, 
ex parte Aachener Disconio CteseUachaft (1892), 
9 Morrel, 173). Nor is any reduction in the proof 
effected by reason of the receipt by the creditor of 
sums from co-sureties, but the creditor cannot 
recover in all more than twenty shillings in the £ 
(In re Hovlder, H. C. Barbridge (Trustee) v. Eagle, 
Star, etc., Insurance Co., 66 L.J. 445). 

If the surety receives security from the principal 
debtor, and afterwards both these parties become 
insolvent, the creditors of the surety are entitled to 
regard such security as part of the property of the 
surety, and are entitled to the benefit of it in discharge 
of their debts (Loder’s case (1868), 6 Eq. 491). 

§ 6. — ^Rights of the Surety. 

(a) Against the Principal Debtor. 

As against tlic principal debtor the surety has all 
rights necessary either to free him from liability 
entirely, or to minimise his loss as much as possible. 
His most important right is that of compelling the 
person for whom he is surety to pay the debt, and so 
to free himself. It is possible for the surety to take 
proceedings in the Chancery Division for this purpose 
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the moment that his liability has arism, and even 
before he has himself been called upon to pay; and 
in Wolmershausm v. OvUick ((1893), 2 Ch. 614) it 
was established that one co-surety may nlaim to be 
indemnified by another before he has himself made 
any payment under the common liability. After any 
payment under the guarantee, the surety is entitled 
to rank as a creditor against the estate of the principal 
debtor, and can compel the repayment by the principal 
debtor of any amounts paid upon his behalf, since 
if he has become surety with the knowledge and 
consent of the principal debtor any such payment 
is treated as being to the use of the principal debtor, 
and can, therefore, be recovered from him by an action, 
or may be proved for in his bankruptcy. 

The surety can always recover the principal 
sum which he has paid, and he can also recover interest 
at 4 per cent, on this principal, for he is entitled to 
indemnity against loss sustained through the principal’s 
default ; and if he can prove that he has suffered 
further damage by the non-payment of the debt, 
the surety will bo entitled to recover damages also. 

(b) Afiainst the Creditor. 

As regards the rights of the surety against the 
principal creditor, the surety cannot, unless he has so 
stipulated, demand that the creditor should sue the 
debtor before taking action against the surety {Wtigki 
V. Simpson (1802), 6 Ves. Jnr. 714). If the surety has 
guaranteed the good behaviour of another in an 
employment, and the employed is guilty of such 
default as would entitle the employer to dismiss him, 
the surety may call upon the emplc^er to do so 
{Sanderson v. Aston (1879), 8 Exoh. 73). When 
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called upon to pay, the surety is entitled to plead 
any set-off which the principal debtor may have 
against the creditor ; or may compel the creditor 
who has a claim on two funds, one of which is not 
available to the surety, to resort first to that fund 
which is not available to him. 

After payment by the surety he becomes entitled 
to the right of subrogation ; that is to say, he becomes 
entitled to the benefit of all ri^ts and remedies 
residing in the principal creditor, by which his liability 
may be diminished. He is entitled to all securities, 
whether known to him or not, which the creditor 
holds against the principal; and if any portion of 
such security is lost by the act of the creditor, the 
surety is to that eriient discharged {Taylor v. Bank 
of New South, Wales (1886), 11 App. Cas. 596). The 
principal creditor, however, is not bound to preserve 
securities for the benefit of the surety if tlie principal 
debtor is bankrupt ; since he may elect to surrender 
the security and prove for the full amount of the 
debt {Rainbow v. Juggins (1880), 5 Q.B.1). 138, 
422). 

By the Mercantile Law Amendment Act, 1856, 
§ 6, it is provided that — 

Every person who, being sinoty for the debt or duty 
of another, or being liable witli another for any debt or 
duty, shall pay such debt or perform such duty, shall be entitled 
to have assigned to him, or to a trustee for him, every judgment, 
specialty, or other security which shall bo held by the creditor 
in respect of such debt or duty, whether such judgment, 
specialty, or other security shall or shall not be deemed at law 
to have been satisfied by the payment of the debt or 
performance of the duty, and such person shall be entitled 
to stand in the place of the creditor, and to use all the remedies, 
and, if need be, and upon a proper indemnity, to use the name 
of ^e creditor, in any action or other proceeding, at law 
or in equity, in order to obtain from the principal debtor, 
or any co-surety, oo-eontraotor, or co-debtor, as the ease 
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JOhj be, indemnification for the advamoeB made and ices 
aaatained by the person who shall have so paid such debt 
or perfomied such duty ; and such payment or performance 
BO made by such surety shall not be pleadable in bar of any 
such action or other proceeding by him : Provided always, 
that no co-surety, co-contractor, or co-debtor shall be mtitled 
to recover from any other co-surety, co-contractor, or co-debtor, 
by the means aforesaid, more than the just proportion to which, 
as between those parties themselvea, such last-mentioned 
person shaU bo justly liable. 

(c) Against Go-Sureties. 

A surety who has been compelled to pay under the 
guarantee has, as against his co-sureties, a ri^t of 
cantributi<m. If one surety be called upon to pay the 
whole debt, or more thsm his true proportion, he is 
entitled to call upon his co-sureties for their doe 
proportion of the common debt. 

There is no doubt that the right to demand 
contribution before payment exists, and tliat if the 
surety is railed upon to pay part of the whole debt 
for which he is liable, he may force his co-sureties, 
by action, to contribute their proportion, even 
before he has himself paid ; and this even if 
judgment has been obtained against him personally 
(Wolmerahausen v. OuUick (1893), 2 Ch. 514). 

After payment, the right does not arise till one 
surety has paid more thavt his fbopobtxon of the 
WHOLE of the common debt {In re Snowdon, ex parte 
Snowdon (1881), 17 Ch. 44). 

It does not make any difierence in Die right to 
enforce contribution whether the surety did or did not 
know at the time of incuiring the liability that he 
was to he co-surety with others ; even if he were 
unaware, the right to enforce contribution exists 
where the amount paid represents the entire loss for 
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which the co-sureties are responsible (Whiting v. 
Burke (1871), 6 Ch. App. 342). There is a right 
of contribution whether the sureties are bound 
jointly or jointly and severally; and whether they 
are bound by the same or by different instruments, 
provided it is the same principal and the same engage- 
ment ; but if there is a contract that each surety 
shall bo answerable only for a given portion of one 
sum of money, there is no right of contribution among 
the sureties. If one surety has become surety 
jointly with another, at the request of that other, the 
siurety at whose request the liability was undertaken 
cannot enforce a right of contribution (Turner v. 
Davies (1796), 2 Esp. 479). 

As regonls the amount which may be recovered 
by way of contribution, the general rule is that sureties 
contribute equally. 

In PendUbury v. WcXker ((1841), 4 Y. & C. 424) Aldeisim, 
B., said : “ Wheie the same default of the principal renden 
all the co-Bureties responsible, all are to oontribute ; and then 
the law Bupeisedes lhat which is not only tbe principle, bat 
the equitable mode of applying the principle, that they should 
all contribute equally, if each is a surety to an equal amount, 
and, if not equally, then proportionately to the amount for 
which each is a surety.” 

So if two or more persons join as sureties for a 
common principal, but in different amounts, they are 
only liable upon default of the principal, to contribute 
proportionately to their respective h' abilities, and 
not equally (Ellesmere Brewery Co. v. Cooper (1896), 
2 Q.B. 76). 

If two or more persons indorse a bill for the 
accommodation of the acceptor or drawer, as between 
themselves they are co-sureties, not sureties in 
succession in the order of their names on the bill 
(MacdmuHd v. Whi^idd, (1883), 8 App. Gas. 733, F.C.). 
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If one of the co-sureties is unable to pay, the 
surety claiming contribution after payment of the 
principal debt can claim from the sureties who are 
solvent their respective shares of the whole amount 
paid, together with interest from the date of payment, 
i.e., each solvent surety must contribute his respec- 
tive share of the proportion due by the insolvent 
surety {Hitchman v. Stewart (1855), 3 Drew 271). 

If a co-surety has become bankrupt, proof can 
be made against his estate for the necessary 
contribution, and even if the actual amount due 
is not yet ascertained, proof con be made on the 
contingent liability. If a surety, having paid the 
whole debt, takes over securities lodged with the 
principal creditor, he can prove in the baukiuptcy 
of a co-surety for the full amount of the debt, though 
he can actually only receive dividends to the amount 
of the proportion due from the co-surety {In reParkeVy 
Morgan v. Hill (1894), 3 Ch. 400, C.A.). 

The right of the surety to contribution will be 
barred after six years by the Statute of Limitations ; 
but since the riglit to contribution docs not arise 
till the surety has paid more than his shaic, the time 
does not begin to nm till this has been done, or till 
the claim against him by the creditor has been 
established. If a surety has paid part of a debt 
more than six years before the bringing of on action, 
and the debtor has paid tlic remainder of the debt 
within six years, time only runs from the last- 
mentioned payment, because until it was made the 
liability of the co-surety was not determined {Davies 
V. Humphries (1840), 6 M. & W. 163 ; /» re Snowdon, 
ex parte Snowdon (1881), 17 Ch. D. 44, 47). 
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Sureties are entitled, in addition to the right o 
contribution, to the benefit of all securities taken 
by any co-surcty to indenmify himself against 
liabilities under the guarantee. 

If a surety has obtained a counter-security from 
the principal debtor, he is bound to bring it into 
hotchpot for the benefit of his co-sureties, and this 
even though he only agreed to assume liability upon 
the terms that he was to have such security, and 
despite the fact that his co-suretics did not know 
of its existence {8ted v. Dixon (1881), 45 L.T. 142). 
On the other hand, the principal creditor is not 
entitled to the benefit of collateral securities given 
in this manner by the principal debtor {Re Walker, 
Sheffield Banking Co. v. Clayton (1892), 1 Ch. 621). 

§ 7. — ^Discharge of the Surety. 

It is important to consider in what various modes 
a surety may be discharged from his liability. Certain 
matters will avoid the contract from its very inception ; 
such matters are fraud, alteration of the written 
instrument containing the contract, failure of 
consideration, or the breach of a condition. 

fa) By Fraud. 

Fraud will, of course, vitiate the contract, and 
may consist either in the suppression or concealment 
of what is true, or in the assertion of what is false. 

As regards suppression or concealment, it must 
be noticed that the contract of guarantee is not, 
before it is entered into, a contract 'uberrimee fidei 
in the same sense as are certain other contracts (such 
as those of marine insurance), in which even an 
innocent suppression of a material fact wiU vitiate 
the ccnitraot. 
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In order that the mere concealment of a material 
fact may vitiate a contract of guarantee, it must be 
shown that the concealment is fraudulent ; and what is 
or is not fraudulent in any particular case ulll depend, 
to some extent, on the circumstances of that case. In 
order that concealment may be fraudulent it must be 
wilful and intentional ; but not every concealment 
which is wilful and intentional is fraudulent. There 
are certain matters which it is the duty of the creditor 
to disclose to the surety of his own free will ; and there 
are other matters which he is not bound to disclose, 
unless he is questioned on the point. If, tlicn, the 
creditor wilfully and intentionally conceals one of 
these matters which it is his duty to disclose, this 
is a fraudulent concealment and the contract is void 
ah initio; but if the surety fails to ask a question 
on a point wliich it is not the rluty of the creditor 
to make known, then concealment of the matter, 
though wiHul and intentional on the part of the 
creditor, does not relieve the surety from liability. 
Lord Chelmsford, in the case of WythfS v. Labouchere 
((1858), 3 De G. & J. 593, 607), said : 

“The concealment must be of some material part of the 
transaction itself between the creditor and his debtor to which 
the suretyship relates. The creditor is under no ohligatioii 
to inform the intended surety of matters affecting the credit 
of the debtor, or of any circumatanees unconnected with the 
transaction in which he is about to engage, which will render 
his position more hazardous.” 

It hS/S been held that the crodiior is bound to inform 
the surety of any private baigain between the debtor 
and the creditor by which the degree of liability of 
the surety is affected, as, for instance, in a guarantee 
for the payment of goods supplied, that the goods 
are to be charged at an increase on the market price 
in order to liquidate an old debt [Pidcock v. Bishop 
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(1825), 3 B. ft C. 605). Where the guarantee is for 
the due performance of the duties of an office, the 
employer is bound to communicate misconduct already 
committed in the same office (Smith y. Bank of 
Scotland (1812), 1 Dow. 272). 

(b) Misrepresentation. 

It is plain that actual misrepresentation of 
material facts, whether verbal or written, will always 
release the surety ; and it must be noticed here that 
in a written document concealment of a material 
fact may amount to misrepresentation, if the effect 
of the concealment is to make the actual statements 
in the document false (Lee v. Jones (1864), 17 C.B. 
(N.S.) 482). 

(c) Variation of the Agreement. 

An alteration of a material character, by a party 
to the instrument of guarantee, after execution, 
will discharge the surety. 

A j<dnt and several bond of suietyship was entered into 
by four persons, the liability of two of them being limited by 
the instrument to £50 each, and that of the others to £25 each. 
After three of them had duly executed the bond, the fourth, 
who should have been liable to the extent of £50, executed the 
bond with an addition to his signaturo of the words “ liable 
for £25 only.” This effected so material an alteration that 
the first three executants were discharged, and the other party 
himself was not bound, since he executed the bond as a joint 
and several instrument only {Elleamere Brewery Co. v. Cooper 
(1896), 1 Q.B. 75). 

A surety may be discharged from liability by tlie 
conduct of the creditor, as where the creditor varies the 
terms of the contract with the principal debtor or with 
the surety himself. The alteration must be a material 
one, and what is material will be a question of fact in 
each case. 

In the case of The General Sieam Navigation Co. v. Bolt 
((1869), 6 O.B. (N.S.) 560), B. contracted to build a ship for 
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A. , the contract money to be paid by inatahnents aa the work 
reached certain stages of completion, and C. Income surety 
for the due performance of such work by B. A. allowed B* 
to draw a large portion of the last two instalments before thev 
were due ; and C. was in consequence held discharged. 

A similar decision was given in Midland Motor 
Showrooms, Ltd v. Newman ((1929), 167, L.T. 373). 

A. had a motor car from B. under a hire purchase agreement, 
the due perform BJice of the agreement being guaranteed by 
G. B. for valuable consideration gave A. further time for 
payment of one of the instaJments. It was held that this 
variation was sufficient to discharge C. from liability. 

An instance of a surety being cliscliarged by a 
variation of the agreement with the surety is the case 
of Baoon v. Chesney ((1816), 1 Stark. 192). 

If A. guarantees payment for goods supplied by B. to G., 
upon condition that 18 months’ credit is given, A. is dis- 
charged if B. only gives 12 months’ credit. 

If A. guarantees for goods supplied to B. ** of Luton,” and 

B. subsequently removes his business to Finchley, the liability 
of A. is discharged (Spencer, Turner dr Boldero v. Lotz (1916), 

32 T.L.R. 373). 

The surety may also be freed owing to the terms 
of the agreement not being corajilicd with- 

Thus, a guarantee to a bank for an overdraft was, on its 
face, intended to be a joint and several guarantee by four 
guarantors . Three out of the four signed the guarantee, but the 
fourth did not sign, though willing to do so, and died without 
doing BO. The three who signed were not liable on the 
guarantee {JSlaiional Provincial Bank of England v. Brackenburi/ 
(1906), 22 T.L.R. 797). 

Again, a debtor promised to repay to the plaintiff an advance 
within three months of tl^e receipt by him of a written notice 
requiring payment, and the defendant agreed to guarantee the 
repayment of the advance as per agreement. The principal 
debtor died leaving no estate, and neither probate nor letters 
of administration were taken out. No written notice reqiuring 
payment was ever given. The guarsntor was not liable, 
because condition on which the money became payable 
had not been fulfiUed (Ekkaby v. Lewis (1906), 22 T.L.R. 
130). 
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The surety is discharged if the creditor takes a 
further seciuity in lieu of the original security, but 
not if the additional security is purely collateral. 

(d) Failure of Consideration. 

Failure of consideration will release the surety, 
as where the consideration for the promise is the 
exercise of forbearance, and this forbearance is not 
exercised. 

(e) Revocation. 

A surety may in some cases revoke the guarantee. 
Before actual acceptance the offer of guarantee may 
always be revoked ; after acceptance it can only be 
revoked in accordance with a stipulation in the 
original contract. In the case of a continnous 
guarantee, where the consideration for the guarantee 
is to take the form of separate advances of money 
or goods, the offer may be at any time revoked as 
regards future advances ; but where the consideration 
has been given once and for all, there is no power to 
revoke {Lloyd's v. Harper (1880), 16 Ch. D. 290): 

(f) Agreement. 

The substitution of a new agreement for the 
former one before any breach of the fii'st, releases 
the surety, but any alteration or amendmeiit of the 
terms of the original agreement must be in writing. 
If, however, the original agreement is wholly waived 
or abandoned, such waiver or abandonment need 
not be in writing. 

(g) Death of the Surety. 

The death of a surety does not affect liability for 
past iaransactions. As regards its effect on subsequent 
transactions, this will depend on whether the surety 
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had himself the power of revocation. If ho could 
himself have revoked his guarantee by giving notice, 
then, but not otherwise, express or constructive notice 
of his death will operate as revocation {Coidthart 
V. Clefnentson (1879), 5 Q.B.D. J-2). Under a joint 
and several continuing guarantee, the death of one 
co-surety does not determine the future liability of 
the survivors, unless they have given express notice 
to the creditor terminating their liability. 

(fa) Disefaarge of Principal. 

If the creditor dischaiges the principal absolutely, 
he also discharges the surety {Commercial Bank of 
Tasmania v. Jones (1893), A.P. 313), 

In Hiwiaon v. Jiicketts ((1894), 63 L.J. Q.B. 711), the 
defendants guaranteed the payment by G, of certain instalmentR 
under a hire-purchase agreement. Upon default the plaintiffs 
seized the go^s, and bo determined the hire-purchase contract 
The surety was also discharged. 

The feui’cty may, by express conliact, icmain 
liable, even thougli tJie piinnipal debtor is discharged 
and although the surety is released by on absolute 
and unconditional release of the debtor, yet if tlie 
remedy against the siut^ty is reserved, the surety 
still has his rights against the principal debtor, 
and may have recourse to him. There is, in such a 
cose, really no discharge for the principal debtor ; 
it is not a release, but a covenant not to sue {Maltby 
V. Carstairs (1828), 24 L.J. Q-B. 130). 

If the creditor, without the consent of the surety, 
enters into an agreement of a binding character with 
the principal debtor to give further time for payment, 
the surety is discharged. Such an agreement must, 
of course, be enforceable at law, t.e., under seal or for 
valuable consideration. Mere omission to enforce 
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pa3naieixt from the principal debtor will not operate 
to release the surety. The agreement must also be 
made with the principal debtor, and not with a 
stranger ; and there must be an actual extension 
of the credit. The renewal of a bill without the 
consent of the indorsers may release them. 

If the creditor, while giviiig time to the principal 
debtor, intends to reserve his rights against the 
surety, this must, as a rule, ap])ear upon the face of 
the instrument giving time. 

Valid payment by tlxe original debtor will, of 
course, discharge the surety ; and in some cases it 
is possible for the surety to obtain the benefit of the 
doctrine of the appropriation of payments, by claiming 
that payments made by the principal were on account 
of the debt for which the surety is liable. A surety 
may also plead to set off a debt due from the creditor 
to the principal debtor. 

(J) Negligence of Creditor. 

The surety may also be discharged by the 
negligence of the creditor in not doing something 
which he is bound to do for the protection of the 
surety. 

Thus, in Wath t. ShvtUeviorth ((I860), 7 H. ft N. 353), in the 
agreement between the plaintiff and the principal debtor, 
there was a condition impoaing upon the plaintiff the duty to 
insure against fire the work which was being done for him by 
the debtor. When the surety assumed liability for the due 
performance of the work, he was informed of tlds stipulation. 
The plaintiff did not insure, and the surety was disohaiged by 
the plaintiff’s omission to do so. 

The omission by the creditor of some act which 
he is not legally bound to do, does not operate to 
discharge the surety. 
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The surety being, on payment, entitled to the 
ben^t of all securities held by the creditor against 
the principal debtor, it follows that if, through the 
fault of the creditor, there is a loss of such securities, 
the surety will be discharged to the extent of such 
securities. It must be shown, however, that there 
has been an actual loss, and that the loss arose from 
the fault of the creditor. A similar position would 
arise if the creditor’s cuAiona caused the surety to lose 
a lien to which he was entitled. 

In the case of a cmiinuoua guarantee for the honesty 
of a servant, the surety is discharged if the employer 
retains the servant in his employ after discovering 
that he has been guilty of some dishonesty, unless 
the servant is so retained with the consent of the 
surety {PhiUips v. Foxfill (1S72), 7 Q.B. 666). 

(k) Lapse of Time. 

The surety may be released from liability by the 
operation of the Statutes of liimilations ; in the case 
of a parol contract after six years, in the case of a 
guarantee under seal after tw’clvo years. A payment 
made by one co-suicty will not keep the debt alive 
against the others (Pe Wolmer/ihausen, Wolmerahavaen 
V. Wolmerahavsen (1889), 62 L.T. 541) ; but if a 
payment of inteiest in respect of a loan to a firm 
is made by one of several ])artners, after the retire- 
ment of one of them, the debt is prevented from 
becoming barred as against the retired partner, since 
the continuing partners are assumed to have been 
acting for him and as his agents {Re Tucker, Tucker 
V. Tucker (1894), 3 Oh. 429, O.A.). 

§ 8.— Stamping. 

An instrument of guarantee is not available for any 
purpose whatever, and cannot be given in evidence. 
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unless it is properly stamped. But a guarantee in 
writing for the payment of goods, afterwards to be 
purchased by a third person to a certain amount, 
does not require stamping, since it comes within the 
exceptions of the iFirst Schedule of the Stamp Act, 
1891, as being an agreement for or relating to the sale 
of goods. 

If the subject matter of the guarantee is of tho value 
of £6 or more, a written guarantee not under seal 
requires a sixpenny stamp, as an agreement. Any 
guarantee under seal requires a ten shilling stamp, 
as a deed. 
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CHAPTER VI 
INSURANCE 

^ 1. — ^Nature of the Contract of Insurance. 

A contract of insurance is one having for its 
object the indemnification against loss, or the payment 
of a lump sum upon the happening of a certain event. 
The principal forms of insurance are life, fire and 
marine ; fire and marine insurance being contracts 
of indemnity, life insurance being a contract for a 
lump sum. Almost any risk, however, can be made 
the subject of a contract of insurance, and, in particular, 
accidents, employers’ liability, and burglary are very 
commonly insured against. 

The parties to a contract of insurance are the 
insurer, who is sometimes known as assurer or under* 
writer, and the insured. The insurer is the person 
taking the risk, and agreeing to indemnify or pay 
a lump sum down on the happening of a particular 
event; and the insured is the person paying the 
premium for the consideration of the contract, in order 
that he may be indemnified or receive payment. 
The contract is generally evidenced by an instrument 
known as a policy. 

The distinction between a contract of insurance 
and a more wagering contract is important, since 
tliere is very little difference between speculating 
as to whether a horse will win a certain race, or whether 
a particular ship will be lost or not upon a given 
voyage. The difference between these cases is that, 
as regards a wager, the parties to the agreement 
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suffer no loss or detriment, whatever the result 
may be ; whereas in the case of a valid contract of 
insurance the insured is bound to show that he has 

^ DTSUBAB LB INTEBBST. 

In r. Jones ^1867). 2 Ex. 160), sn insurable inteieet 

wu defined as foUoura: — “If the event happens, a party 
■will gain an advantage ; if it is frustrated, he "will suffer a 
loss.” 


This cannot be regarded ap an entirely satisfactory 
definition, since the loss against which the insurance 
is effected generally arises in consequence of the 
happening of some event, c.y., fire or collision at sea, 
rather than its frustration which would merely oper- 
ate to preserve the status quo. Perhajis a better 
judicial statement is that an insurable interest exists 
where the insured is “ so circumstanced with respect 
to it (the subject-matter of the policy) as to have 
benefit from its existence, prejudi(*e from its destruc- 
tion ” (Lucena v. Cravfvrd (1806), 3 Bos. and P. 101). 

Neither a shareholder nor a simple creditor of 
a company has an insurable interest in any particular 
asset of the company (Macaura v. Northern Assurance 
Co., Ltd, (1925), A.C. 619). If policies are merely 
wagering a^eements, the Court will not enforce 
them (Oedge v. Royal Exchange Assurance Corporation 
(1900), 2 Q.B, 214) ; and moreover the premiums 
cannot be recovered {Howard v. Refuge Friendly 
Society (1886), 64 L.T. 649). 4 


A contract of insurance is one of the class 
uberrimee fidei^ the result being that upon the contract 
being negotiated all material facts within the knowledge 
of the parties must be disclosed, otherwise the contract 
may be rescinded by the party to whom disclosure 
should have been made. This rule applies to all 
classes of insurance contracts, and is binding upon an 
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agent equally with a principal. The test as to the 
materiality of a particular fact is whether or not such 
fact, if disdosed, would have influenced a reasonable 
imderwriter to decline the risk, or to have stipulated 
for a higher premium (MvJtval Life Insurance Co,, of 
New York v. Ontario Metal Prodwets Co. Ltd. (1925), 
A.O. 344). 

When it is stated in the policy that " the 
proposal shall be the basis of the contract and 
incorporated therein,” the truth of the statements 
omitained in the proposal becomes a condition 
precedent to the liability of the insurer, altogethOT 
apart from the question of the materiality of such 
statements (iJawson/i Ltd, v. Bonnin (1922), 2 A.C. 
413). If the contract is entered into by an agent 
of the insured, non-disclosure by the agent, even 
though the principal did not know of the particular 
fact which ought to have been disclosed, will render 
the contract void {BlacMmrn Sons <b Co. v. Haslam 
(1881), 21 Q.B.D. 144). 

Disclosure to an agent of the insurer is not sufficient 
to bind the latter if the particular fact is not disclosed 
in the proposal form, which forms the basis of the con- 
tract. 

In Nemhohne Brothers r. Road Transport and Oeneral 
Insurance Co., lAd. ((1929), 168 L.T. 10), the proposal fonn 
contained the usual warranty that the answers to the questions 
were true and that they formed the basis of the contract. The 
insurance company successfully repudiated liability on the 
ground that llie form contained incorrect statements of a 
material character despite the fact that the true ciroumstanoes 
were known to their agent who had, in fact, fUled in the 
form. 

A false statement upon a proposal form for a fire 
insurance policy, that the proposal hod not previously 
been refused by any other office, is a concealment 
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of a material fact which would render the policy 
void {ArGvnide Press lAd. v. Eagh, Star and British 
Dominions Insurance Go., Ltd. (1924), 158 L.T. 88) ; 
and this woidd be so even where the proposal pre- 
viously refused was in respect of a motor policy while 
the present proposal related to a fire policy {Cocker 
di Woolfe, Ltd. V. Western Australian Irtsurance Co. 
(1936), 1 K.B. 408). 

The refusal of a proposal made by one of the partners 
in a firm on his own behalf, is a material fact which 
must be disclosed in any proposal on behalf of the 
partnership {QUcksman v. Lancashire and Oeneral 
Assuranee Co. (1927), A.C. 139). 

Recovery under a policy would also not bo possible 
where the proposal form, the truth of the statements 
therein being warranted by the insured, contained a 
misstatement inserted by the clerk of the insurance 
broker who had filled up the printed form of proi>osal 
to bo used. The clerk was deemed, in such case, to 
be the agent of tlie insured {FarreU v. South East 
Lancashire Insurance Co. (1933), Ir.R. 36). 

Non-disclosure in the proposal form relating to 
the insurance of a motor car (such form containing 
the usual clause as to disclosiire) that during the 
previoiis three years another car belonging to the 
insured had been removed on three occasions, but in 
each case had been recovered within a few hours, 
was held to be material so as to entitle the insurers 
to avoid the policy {Farra v. JJetheringtun (1931), 
47 T.L.R. 465). 

If a material alteration of the risk arises between 
the date of the proposal and the issue of the policy, 
notice must be given to the insurer, otherwise ho will 
be entitled to avoid the contract {Looker v. Law 
Union and Bock Insurance Co., Ltd. (1928), 1 E.B. 
554). 


L 
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H an asBurod has in view a particular and unusual 
risk which is not brought to the notice of his under- 
wiiters, that risk is not covered by general words 
which arc, on the face of them, wide enough to cover 
such risk (Cheshire ds Co. v. Thompson (1919), 
35 T.L.R. 191). 

RsmsuSANCE is the act of insuring a risk by an 
insurer who has already made himself liable in respect 
of it. Misrepresentation of any farts for the purpose 
of obtaining a reinsurance will vitiate the contract. 

Reinsurance is resorted to where the insui-er has 
made himself responsible for a risk which he considers 
too great to carry, and arrangements are made by 
means of “ treaties ” with other insurance companies 
or underwi'iters for a specified proportion of the 
risk to be taken over by the latter in consideration 
of payment of a part of the premium received . Certain 
companies restrict their activities to undertaking 
reinsurance business. Risks of considerable magni* 
tude are thus undertaken directly or indirectly by 
several insurers. It must be noted, however, that 
the insured looks only to the insurer who has issued 
the policy ; it is for the latter to recover from the re- 
insurers the due proportion of the amount of the loss 
sustained. 

If the insurer successfully resists a claim by the 
insured, but is unable to recover his costs, he cannot 
claim to be reimbursed proportionately by the 
reinsurer unless there is a special term in the treaty 
to that effect, as the loss was not one for which the 
insurer (and consequently the reinsurer) was liable 
(Scottish Metropolitan Assurance Go., Lid. v. Oroom 
(1923), 167 L.T. 511). 
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DoUBiiB TN'stTRA.NOK arises 'where a person effects 
more than one insurance 'with different insurers for the 
same risk and interest. If ^ loss be incurred, he can only 
recover to the extent of such loss, so far as the con- 
tract of insurance is a con'tract of indemnity. He may, 
however, recover from whichever of the insure he 
chooses, and the one who so ])ay8 him will have a right 
of contribution against tbe other insurer. If the 
insured receives any excess, he must hold it in trust 
for the insiurcrs to whom it is due (Kidaton v. Empire 
Insurance Co., 1. C.F. 5351. This does not apply to 
life assmanoe, which is not a contract of indemnity 
so that a person can insure his life to any amount 
which will be recoverable in full from aU the insurers 
with whom poHcies have been effected. 

The principle of double insurance is not restricted 
to cases where a person has taken out two policies 
in respect of the same lisk, but n])plieH also where the 
same risk is covered under two policies issued to 
different parties by different insurers. 

An insuranoe cumpany issued ft policy to A. indemnifying 
him against liftbility for injury caused by his oar. The insur- 
ance covered any injury or damage caused by a relative or 
friend of A. whilst driving the car with A.’b general knowledge 
and consent, provided that such person was not himself 
already covered by insurance. Another insurance company 
iSMiwi to B. a pohey which covered him when driving a car 
not belonging to him, if he had no indemnity under any other 
insuranoe. Whilst driving A.’s car, B. injur^ G. It was held 
that ihe first-named company (against which the action was 
brought) was liable to indemnify B, to the extent of one- 
half of his liability to C. {Weddell v. -Rood Trana^pori and 
General Insurance Co,, Ltd, (1931), 172 L.T, 385), 

§2ft — ^Llfe Assurance. 

In a contract of life assurance the insurer under- 
takes to pay to the person for whose benefit the 
contract is entered into a sum of money or an annuity. 
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upon the death of the perscHi whose life is insured, 
in consideration of one premium or certain annual 
premiums paid to him. , 

Li the case of an endovmmt policy, the liability 
tA the insurer accrues either on the death of the 
insured or at a specified date, whichever is first in 
point of time. 

To prevent life assurance being made the subject 
of gaming transactions, the Life Assurance Act, 1774, 
was passed, and the following are important sections 
of that Act ; — 

1. No insurance shall be made by any person or persons, 
bodies politic or corporate, on the life or lives of any person 
or peraoiiR, or on any other event or events whatsoever, 
wherein the person or pernons for whose use, benefit, or on 
whose account such policy or policies shall be made, shall 
have no interest, or by way of gaming or wagering, and every 
assurance made contrary to the true intent and meaning 
hereof shall be null and void to all intents and purposes 
whatsoever. 

2. li shall not bo lawful to make any policy or policies 
on the life or lives of any person or persons, or other event 
or events, without inserting in such policy or policies the 
person or persons’ name or names interested therein, or for 
whose use, benefit, or on whose account such policy is so 
mado or underwritten. 

3. In all cases where the insured hath interest in such 
life or lives, event or events, no greater sum shall he recovered 
or received from the insurer or insurers than the amount or 
value of the interest of the insured hi such life or lives, or 
other event or events. 

it is not essential that the interest should exist 
except at (he. time the policy is made (Dolby v. India 
df London Life Inmrance Co. (1854), 15 C.B. 365). 
It is therefore not necessary that an assignee of the 
policy should have any insurable interest ; it is 
sufficient that the insurable interest of the assignor 
actually existed at the time of making the contract 
{Asldey v. Ashley (1829), 3 Sim. 149). 
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A creditor may inaure lus debtor’s life for a sum 
eQual to the debt o^ng to him, aud will have insurable 
interest to that extent {QodsaU v. Bctdero, 2 Sm, 
L,C. loth Ed. 254) ; and the insurance will hold good 
even though the debt itself is extinguished before 
the maturity of the policy. 

A wife has an insurable interest in the life of her 
husband {Reed v. Royal Exchange Answance Co.f 
Peake, Add. Ca. 70) ; and a husband in that of his 
wife {Grijfilh v. Fleming (1908), 24 T.L.R. 700). 

A man may always insure his own life for his own 
benefit {McFarlatie v. Royal London Friendly Society 
(1886), 2 T.L.E/. 755), but a father has not as a rule 
an interest in the life of liis son {Halford v. Kymer 
(1830), 10 B. & <’. 725). 

A mairied woman may effect an insurance upon 
her own life or that of Jut husband for her separate 
use (Married Women’s Property Act, 1882, § 11). 

A sister has an insurable interest in the life of her 
brother to the extent of his funeial exiienses if she 
has a bond fidt expectation of having to meet those 
expenses {C/Brien v. /nV' Natiowd Jn'^urance Go, 
(1032), W.C. & r. Rep. 5,32). 

Life assurance policy moneys cannot be claimed from 
the assurance companies if the assured commits 
suicide while sane. This will be so, even if the policy 
provides that the moneys shall be payable m such an 
event, for to allow the personal representatives to 
recover the fruits of the deceased’s crime is against 
public policy {Beresford v. Royal Insurance Co, lAd, 
(1938), A.C. 586). 

If a man or a manied woman insures his or her life 
or each other’s lives, and the policy is expressed to be 
for the benefit of the other piffty or of the ehildreu, the 



MXBOAimLB LAW 


[Ghsp. n 


proceeds of the policy will not form part of the estate 
of the insured, nor be subject to the payment of his 
debts. If, however, it is proved that the policy 
was entered into for the purpose of defrauding creditors 
by the payment of premiums, they will be entitled 
out of the proceeds to a sum equal to the premiums 
paid. 

By § 3 of the Industrial Assurance Act, 1923, it 
is provided that collecting societies and industrial 
assurance companies may issue policies of assurance 
to ensure money to be paid for the funeral expenses 
of a parent, child, grandparent, grandchild, brother or 
sister. This provision covers a policy issued in respect 
of the funeral expenses of an illegitimate child 
{Morris v. Britannic Assurance Co. lAd. (1931), 171 
L.T. 231). 

The term “ industrial assurance ” is applied where 
life policies are issued the premiums for which are 
received by means of collectors and are payable at 
intervals of less than two months (§ 1). Where 
policies are taken out in respect of the life of a child, 
they must not be for sums in excess of £6 for children 
under three years of age, £10 for cluldren up to six years 
of age, and £15 for children up to 10 yeai'S of age 
{§ 4). If a policy is issued in contravention of the Act, 
the insurance society or company is liable to pay to 
the owner of the policy a sum equal to the surrender 
value of the policy or, if the policy has been issued 
after the commencement of the Act, a sum equal to 
the amount of the premiums paid, unless the illegal 
issue was due to a false representation on the part 
of the proposer, or the company can show that it did 
not know the policy was illegal or beyond their legal 
powers (§ 6). 
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A life policy may be assigned under the provisions 
of the Life Insurance Act, 1867, by indorsement of 
the policy or by a separate instrument. Written 
notice must be given to the insurer, and the insuier 
must give a certificate acknowledging receipt of such 
notice. The assignee takes subject to equities in 
any case, t.e,, any defence which would have been 
good against the assignor is good against him. 

If a policy is taken out for a period only, and is 
then assigned, and before the expiration of such period 
it is renewed, the question arises as to whether the 
rights of the assignee extended to the renewed policy. 

In Royal Exchange Ahmranc^ v Hope ((1928), Ch. 179), 
the assigned policy was originally issued for a penod of twelve 
months and uas renewed for a further term of three months 
The pohey was altered by indorsement of the extension, no 
new pohey being issued The msured died withm the 
extended pencxl, but it was held that the policy money belonged 
to the assignee and not to tht deceased’s estate, as there was 
evidently an mtention to extend the origmal contract and not 
to rescind it and enter into a fresh one. 

By means of the assignment of tlie policy a person 
may insure his life, and transfer the policy to a third 
party, whereas m all probability such thinl party 
could not have insured the assignor himself m the 
first place, owing to want of insurable interest. So 
long as the insurable interest exists when the contract 
is entered into, the assignee is not bound to prove 
any interest of his own. 

Life assurance companies are controUc*d by the 
Assurance Companies Act, 1909, and under this Act it 
is necessary for such companies to deposit £20,000 
with the Paymaster-General of the Hi gh Court. 
Formerly, this deposit could be withdrawn when the 
life fund of the company had accumulated to £40,000 ; 
but any existing company that had withdrawn this 
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deposit, rnider the 1870 Act, must repay it under the 
1009 Act, and it must be left, in all cases, while the 
company is under any liability in respect of life 
assurances. It has been decided in the case of 
ForsikringaaMiesdskabet Nationcd of Copenhagen v. 
AU.-Oen. ((1925), A.C. 639), that a company that only 
carries on reinsurance business is governed by the 
Act and must make the statutory deposit. 

A life assurance company, like all other com- 
panies, is only capable of entering into contracts which 
fall within the scope of its Memorandum of Association, 
and if any contracts were made which were uUra vires, 
the company would not be bound by them. 

§ 3. — Fire Insurance. 

A contract of fire insurance is a contract whereby 
the insurer agrees to indemnify the insured against 
loss by fire, in respect of the subject-matter of the 
policy, for a consideration consisting of a premium 
paid by the insured, llie contract is purely a contract 
of indemnity, and the party suffering the loss can 
only recover to the extent of the loss, so far as it does 
not exceed the sum insured. It is therefore no 
benefit to a person having lolly insured the property 
to insure further, .smee tills would be a double insurance, 
and would operate merely for the benefit of the 
insurers, as already explained. In the ease of damage 
to buildings by fire, the amount recoverable is the 
cost of repairs when allowance has been made for 
the excess of the value of the new buildings over 
the old ones (Vance v. Forster (1841), Ir. Circ. 
Cas. 47). 

The insured must have an insurable interest, and 
this will generally exist to the extent of any right or 
interest in respect of the subject-matter of the insurance. 
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The insurable interest must exist al ihe time of the 
loss a a. claim is to be supported and, it is generally 
considered, that in the case ot buildings the intere*.! 
must also have existed at the time the contract of 
insurance was entered into. 

A man can always insuio his own property ; a trustee 
may insure the tinst propertj ; and a mortgagee may 
insure the mortgaged jiroperty (Westminster Fin 
Office V. The Glasgow Provident Investment Society 
(1888), 13 App. Cas, 699) ; but a shareholder of a 
company has no iusurablo interest in the pioporty 
of the company even though he holds practically 
the whole of the shares {Maravfra v. Northern Assur- 
ance Co., Ltd. (1925), A.r. 619). 

If a contract of fire insurance is entered into by 
an agent without authority, the insured cannot ratify 
after he becomes aware of a loss of the subject-matter 
of the insurance (Grover v. Matthews (1910), 2 K.B. 
401). 

As in other cases of insurance, all material facts 
must be disclosed. 


By the Fires Prevention (Metropolis) Act, 1774, 
§ 83, which was an Act passed “ in order to deter and 
hinder ill-minded persons from wilfully setting their 
houses or other buildings on fire, with a view of gaining 
to themselves insurance money,” it was provided that 
if a building is burned <lown, any interested person 
may require the insurance money to be laid out in 
rebuilding the premises. The provisions of this Act 
are not confined to the Metropolitan area, but have 
universal application in England. 

Under the Metropolitan Fire Brigade Act, 1865, 
damage caused by members of the Metropolitan Fire 
Brigade, in the due execution of thdr duties, is deemed 
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to be daniB^ by fire vdthin the meaning of any polioy 
of insurance against fire. 

If the policy contains an avbbagb glausx, the 
assured can only recover such proportion of any 
loss as the amount insured bears to the whole value 
of the property insured, t.e., if the property is insured 
for less than its true value, the whole loss, even though 
less than the total sum insured, cannot be recovered. 
For example, suppose A. insures buildings worth 
£10,000 for £1,000 and suffers damage to the extent 
of £1,000. If the policy contains an average clause, 
A. can only recover £100. But if there is no average 
clause, A. can recover the whole damage he has 
suffered up to the extent of the amount insured, 
i.c., £1,000. 

Where the insurer has paid what is due from him 
under the policy, upon the occasion of a loss, he is 
mtitled by the doctrine of subrogation to every 
legal and equitable right of the insured, whether 
such right arises out of contract or tort. 

A. purchased, a house from B The veudor had insured the 
house, but this fact was not mentioned in the contract of sale. 
After the contract had lieen entered into, but before the actual 
conveyance to the purchaser, the house was burned, and the 
vendor recovered the damage from Ihe insurance company. 
He subsequently recovered also the full purchase-money from 
the purchaser, who remained bound by the rontract for the 
sale to him of the land. The vendor was held liable to return 
to the insurance company the money received from them, as 
he had suffered no loss by reason of the fire {CasteUain v. 
PreaUm (18R3), 11 Q.BD. 380). 

It is now provided by section 47 of the Law of 
Property Act, 1925, that in the ease of a contract for 
the sale or exchange of property, if money becomes 
payable under a policy of insurance maintained by 
the vendor in respect of any damage to the property, 
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au(^ money is to be paid by the vendoi to the piir< 
chaser on completion of the contract. This, in efGaot, 
assigns to the purchaser the benefit of the vendor’s 
policy of insurance. The application of the provision 
is subject to any contrary stipulation in the contract 
of sale, to any requisite consents of the insurers, and 
to allowance by the purchsiser of a proportionate part 
of the premium. 

A fire insurance policy may be assigned only with 
the consent of the insurance office (Saddlers' Company 
V. BadoocJe (1743), 2 Atk. 554); and if this is not 
obtained, the insurance will not follow the property 
upon a change of ownership. 

Fire insurance companies are governed by the 
Assurance Companies Act, 1909. Where a company 
commences business after the 1st July, 1910, it must 
make a deposit with the Paymaster-General of £20,000. 
If a company undertakes both life and fire insurance, 
a separate deposit must be made in respect of each 
fund. 


§ 4. — Marine Insurance. 

The risk in a contract of marine insurance is 
undertaken by a person called an underwriter, the 
terms being arranged between him and the insured 
by an insurance broker. The principal body of under- 
writers is the Corporation of Lloyd’s. 

Every underwriter at Lloyd’s, before he can 
commence business, is required to make a minimum 
deposit with the Committee of Lloyd’s of £5,000, 
which is held in trust specifically for outstanding 
marine risks. In addition to this hie accounts are 
subject to a yearly audit by a professional accountant, 
approved by the Committee, who must certify the 
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result of his audit to the Committee, in accordance 
with the requirements of the Assurance Companies 
Act, 1909, Sch. VIIT. 

The fact that much of the marine insurance business 
is undertaken by underwriters at Lloyd’s does not 
preclude insurance companies from issuing policies 
in respect of marine risks. On the other hand, the 
activities of imderwriters are not restricted to marine 
insurance ; risks of all kinds (except life) are frequently 
insured against by them. 

The law relating to marine insurance has been 
codified by the Marine Insurance Act, 1906. 

(a) Definition and Extent of Marine Insurance. 

The Act defines a contract of marine insmance 
as a contract whereby the insurer undertakes to 
indemnify the insured, in manner and to the extent 
thereby agreed, against the losses incident to marine 
adventure (§ 1). 

A contract of marine insurance may, by its 
express terms, or by usage of trade, be extended 
80 as to protect the insured against losses on inland 
waters or on any land risk incidental to a sea voyage 
(§ 2 ( 1 )). 

(b) The Policy and its Terms. 

Particulars of the insurance are first entered by the 
insurance broker upon a “ slip,” wliich is the founda- 
ticni of the contract. If there is a stamped policy in 
existence, the slip may be referred to in legal pro* 
ceedings in order to arrive at the true terms of the 
contract. But although the slip can be used for 
this purpose, it does not itself form any legal contract ; 
and a liquidator of an insurance company which 
has initialled slips is not entitled to issue policies to 
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the holders {Clyde Ma/rine Imurance Co. Ltd. v. 
Senwich ds Co. (1924), S.C., 113). 

The Act contains a form d! policy in its Hirst 
Schedule, and defines therein the meaning of the 
various terms contained in the policy. 

(1) The form of the Policy. 

The form of policy given in the Appendix to the 
Marine Insmance Act, 1906, is as follows : — 

FOBU OF POLICY. 

Bb it known that bb well in JAoyd'N 

own DBine as for and in the namo and names of all and every oilier 
person or persons to whom the same doth, may, or shall appertain, 
in part or in all doth make asanranoe and cause 

end them, and every of them, to be insured, lost or not 
lost, at and from 

Upon any kind of goods and merchandises, and also upon the body, 
tackle, apparol, ordnance, munition, artiUery, boat, and other furniture 
of and in the good ship or vessel called the 

whereof is master under God, for this present voyege* 
or whosoever else shall go 
for master in the said ship, or by whatsoever other name or names the 
said ship, or the master thereof, is or shall be named or railed ; beginning 
the adventure upon the said goods and merrhandises from the loading 
thereof aboard the said ship, 
upon the said ship, &c. 

and so shall continiio and endure, during her abode there, upon the 
said ship, &o. And further, until the said ship, with all her ordnonoe, 
taoklo, apparel, Ac., and goods and merehandises whatsoever shall 
be arrived at 

upon the said ship, Ac., until she hath moored at enohor twenty-four 
hours in good safety; and upon the goods and merchandises, until 
the same be there disohorged and safely landed. And it shidl be lawful 
for the said ship, &o., in this voyage, to proreed and sail to and tonofa 
and stay at any ports or places whatsoever 

without prejudice to this insuranoe. The said ship, Ac., goods and 
merchandises, Ac., for so much as roncems tho aasured by agreement 
between the assured and assurers in this policy, ore and sb^ be valued 
at 


Tonohing the adventures and perils which we the aesuiers are 0Qn> 
tented to bear and do take upon us in this voyage : they are of the aeoe, 
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men of war, fire, enemiee, pirates, rovers, thieves, jetdions, letters of 
mart and oonntermart, surprisaJs, takings at sea, arreats, leatraints, and 
detainments of all kings, princes, and people, of what nation, oonditiaii, 
or quality soever, barratry of the master and mariners, and of idl other 
perils, losses, and misfortunes, that have or shall come to the hurt, 
detriment, or damage of the said goods and merchandises, and ship, 
Ao., or any part thereof. And in case of any loss or misfortune it shall 
be lawful to the assured, thoir factors, servants and assigns, to sue, 
labour, and travel for, in and about the defence, safeguards, and recovery 
of the said goods and merchandises, and ship, Ac., or any part thereof, 
without prejudice to this inauranoo ; to the clLorges whereof we, the 
assurers, will contribute each one according to tho rate and quantity 
of his sum herein assured. And it Is especiaUy declared and agreed 
that no acts of the insurer or insured in recovering, saving, or preserving 
the property insured shall be considered as a waivor, or acceptance 
of abandonment. And it is agreed by us, the insureis, that this writing 
or policy of assurance shall be of os much force and effect as the surest 
writing or policy of assuranco heretofore made in Lombard Street, or 
in the Royal Exchange, or elsewhere in London. And so we, the assurers, 
are contented, and do hereby promise and bind ourselves, each one 
for his own part, our heirs, executors, and goods to the assured, their 
executors, administrators, and assigns, for the true performance of the 
premises, confessing oursolvos paid the consideration due unto us for 
this aasuranoe by the assured, at and after the rate of 

Is Witness whereof wo, the assurers, have subscribed our names 
and sums assured in London. 

N.B, — Com, fish, salt, fruit, flour, and seed are warranted free 
from average, unless general, or the ship be stranded — sugar, tobacco, 
hemp, flax, hides and skins are warranted free from average, under 
five pounds per cent., and all other goods, also the ship and freight, 
are warranted free from average, under three pounds per cent, unless 
general, or the ship be stranded. 


(2) Definitions and Explanations. 

The following definitions and explanations are 
important in connection with the policy : — 

(o) S. G. 

A marine policy bears on it the letters S. G., as to 
the exact meaning of which there is some dispute. It 
is commonly said that they mean “ Ship and Goods ” ; 
but the more probable explanation is that they stand 
for “ Salutis Gratia,” i.e., ” For the sake of safety.” 
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(6) PaBTEDS and SUBJNOT-MATTNEt 

The policy ccmtains the names of the insurers aw*! 
of the insured, and a declaration of insurance. It 
states the port from which the risk commences. 

(e) At and From. 

Where the subject-matter is insured “ from ” a 
particular place, the risk does not attach until the 
ship starts on the voyage. 

If a ship be insured “ at and from *’ a particular 
place, and slie be at that place in good safety when the 
contract is concluded, the risk attaches at once; if 
she be not at the place when the contract is concluded, 
the risk attaches as soon as she arrives there in good 
safety. 

(d) Lost ob not Lost. 

If the subject-matter be insured “ lost or not 
lost,” and the loss has occurred before the contraot 
is concluded, the risk attaches unless, at such time, 
the insured was aware of the loss, and the insurer 
was not. 

(e) Name of Shjp and Master. 

The policy states the name of the ship and the 
name of the master. 

(/) Commencement and Dttkation or Rise. 

If goods or movables ore insured “from the loading 
thereof,” the risk does not attach till such goods or 
movables are actually on board ; and the insurer 
is not liable for them while in transit from the shore 
to the ship. 

If the risk continues till the goods are safdiy 
landed, they must bo landed in the customary manner 
and within a reasonable time after arrival at the port 
of discharge. 
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{ g ) Posts ov Gall. 

The policy may enumerate the parts at which the 
ship may call ; or it may give leave “ to proceed and 
Bail to, and touch and stay at, any ports or |daoes 
whatsoever ” ; but this will only mean the usual 
ports of call on the particular voyage, and will not 
authorise the ship to depart from the course of her 
voyage from the port of departure to the port of 
destination. {See rules as to deviation, § 4 (1).) 

(h) Amount of Insusancs. 

The amount of the insurance is then stated. (As 
to the difference between an open and a valued 
pob'ey, see § 4 (j).) 

(j) Bisks. 

The risks covered by the insurance are then 
enumerated ,* and they correspond to the “ excepted 
risks ” in a charter-party or bill of lading, t.e., the 
risks in respect of which the shipowners disclaim 
liability. They include “perils of the sea,” that is, 
fortuitous accidents or casualties of the sea, but not 
the ordinary action of the winds or waves. 

Other perilB covered are — 

Men of War. 

Fire. 

Enemies. 

Pirates. 

This includes passengen vho mutiny, and lioten who 
attack the ship from the shore. 

Hovers. 

Thieves. 

This does not cover clandestine thefts, either hy one 
of the crew or by a passenger. 
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JettiBonR. 

A jettison is the wilful throwing overboaid of any morsblie, 
in oiier to save the vessel. 

Letters of Mart and Countermart. 

These were authorities which were fonnerly issued to 
private adventurers in time of war, empowering them to 
seize the ships and goods of subjects of the hostile power, 

Snrprisals. 

Takings at Sea. 

Arrests. 

Restraints and detainments of all Kings, 
Prinees and People. 

This only refers to a political or executive act, and 
does not cover a loss caused by a riot or ordinary judicial 
process, so that it will not cover detention under an 
Admiralty warrant. 

Barratry of the Master and Mariners. 

This includee every wrongful act wilfully committed 
by the master or crew to the prejudice of the owner or 
charterer. But no act is barratrous which is committed 
with the comuvance or consent of the owner (P. Samuel 
ds Co. Ltd. V. Dumas (1924), A.G. 431). 

All other perils, losses, and misfortunes, but 
only perils similar in land to those specifically 
mentioned in the policy. 

(fc) Sfboull Clattsbs. 

The policy contains other clauses which may vary 
in nature from time to time. The effect of some of 
these clauses is to limit the liability of insurers ; such 
are, the “ Memorandum,” the “ F.P.A. Clause,” 
the “ Suez Canal Clause,” the “ Free of capture, 
seizure and detention Clause.” 

Others, such as the “ Suing and Labouring Clause,” 
the “Running-down Clause,” the “Owner’s Risk 
Clause,” the “ Inchmaree Clause,” and the ” Continua- 
tion Clause ” extend the liability. 
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(I) The MBMOBANomL 

The Memorandum is intended to free the under- 
writers from liability for loss arising through natural 
and inevitable deterioration on the voyage ; it runs 
as follows : — 

N.B. — Com, fish, salt, fruit, flour, Euid seed are Warranted 
free from average, unless general, or the ship be stranded — sugar, 
tobacco, hemp, flax, hides, and skins are warranted free from 
average, under five pounds per cent,, and all other goods, also the 
ship and freight, are warranted free from average, under three 
pounds per cent, unless general, or the ship be stranded. 

The effect of this clause is that with regard to the 
first named class of goods, the underwriter repudiates 
all liability for partial loss or damage ; as to the second 
class of goods, he is only to be liable for loss or damage 
where such loss is in excess of five per cent. ; and in 
the case of the ship and freight, and all other goods, 
in excess of three per cent. ; but he agrees to be liable 
for all loss or damage if the ship be stranded, or if 
there be a claim for general average. Where the loss 
or damage is in excess of the prescribed limits, the 
underwriter is liable for the whole amount and not 
merely the amount over the limit. It should be noted 
that where articles are separately enumerated {e.g., 
sugar, flax, hides), in calculating the deterioration 
each article must be considered separately ; but where 
classed under “ All other goods,” the deterioration 
is calculated on the whole together. 

(tn) Stbaedino. 

As to what is a “ stranding,” so as to render the 
underwriters liable, no settled rules can be laid down, 
but each case must stand by itself ; it has been defined 
as “ a taking of the ground by the vessel, which does 
not happen solely from those natural causes which are 
necessarily incident to the ordinary course of the 
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navigation in which the ship is engaged, either wholly 
OT in part, but from some accidental or extraneous 
cause *’ {Kingsford v. Marshall (1832), 8 Bing. 464). 

(») Stjbz Canal Clattsk. 

In the case of vessels passing through the Suez 
Canal, it is specially stipulated that a taking ground 
in the canal is not to be a stranding so as to render 
the underwriters liable, but the underwriters are to 
pay any damage or loss which may be proved to have 
directly resulted therefrom. 

(o) F.P.A. Clause. 

Another mode of limiting liability is by the F.P.A. 
(Free of Particular Average) clause, which applies 
to a cargo consisting of many separate items ; t.e., 
bales, bags, parcels, etc. Li these cases the under- 
writers refuse liability for any other than a total 
loss except where there is a general average loss, 
though the exemption may be qualified by other 
clauses in the policy, e.^., loss resulting from stranding, 
It is commonly agreed, however, that the underwriters 
should be liable for partial loss arising in respect of a 
specified number of the parcels shipped, 5, 10, 60 or 
more, as the case may be. This is described as “ average 
payable on series.” 

The underwriters wiU, in any event, be liable to pay 
special charges for warehousing, forwarding, etc., and 
be responsible for partial loss arising from tranship- 
ment of the goods. 

ip ) Free of Captttbe, etc.. Clause. 

It is now a very common practice to insert in 
policies a clause “free of capture, seizure w 
detention ” ; the effect of which is to modify the 
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liability of the underwriters for loss arising from 
“ Restraint of Princes.” Although the underwiiters 
will still bo liable for loss arising through the declaration 
of a blockade, yet if the ship is actually captured 
they are freed from liability. “ Seizure ” would 
include loss through the ship being seized in a mutiny ; 
“ detention ” would include an embargo or other 
arrest. 

(S') Sunra and Labottbing Clause. 

Among the clauses which extend the liability 
of the underwriter may bo mentioned the ” suing 
and labouring clause.” This is an extra inducement 
offered by the underwriters to the insured for efforts 
to diminish the liability of the insurers. It authorises 
"the insured, their factors, servants, and assigns, 
to sue, labour, and travel for, in and about the defence, 
safeguards, and recovery of the said goods and 
merchandises, and ship, etc., or any part thereof,” ; 
and contains a promise of indemnity against extra 
expense so caused. But this clause will only apply 
when the suing and labouring take place in order 
to avoid a peril insured against. For instance, if 
the policy contained an F.P. A. clause, money expended 
to avoid a particular average loss would not be 
recoverable. 

It also provides that no acts of this kind, either 
on the part of the insured or insurers, are to be 
considered as a waiver, or as an acceptance of 
abandonment. 

(r) Running-Down Clause. 

By the running-down clause the underwriters 
agree to be responsible for three-fourths of the amount, 
calculated at the rate of £8 per ton of the ship’s 
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registered tonnage, for which the owners may be found 
liable in case of cdlision, the other fourth remaining 
at owner’s risk. The remaining fourth part can be 
insured against by an “ owner’s risk ” clause. 

(s) Inchmabbe Clause. 

By what is sometimes called the “ Inchmaree ” 
clause, the underwriters may agree to pay 
compensation for losses which arise from accidents 
which are not strictly “ perils of the sea ” ; such as 
damage to cargo from defects in the engine or pipes 
while pumping water on board while in harbour. 

(0 Continuation Clause. 

A time policy will only operate for a period of 
one year, but the underwriter may be liable beyond 
that period by virtue of a continuation clause, if the 
ship is at sea at the expiration of the twelve months, 
until the ship arrives into port, or for not more 
than thirty days thereafter. 

A policy containing this clause must be stamped 
with a sixpenny stamp in addition to the usual policy 
stamp. 

(c) The Premium. 

Where an insurance is effected at a premium to 
be arranged, and no arrangement is made, a reasonable 
premium is payable ; and where an insurance is 
effected on the terms that an additional premium 
is to bo arranged in a given event, and that event 
happens but no arrangement is made, then a reasonable 
additional premium is payable (§ 31). 

(d) Double Insurance. 

The rule as to double insurance applies as in the 
case of other insurances for indemnity (§ 32*). 
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(•) Gunlng and Wagering PoUclea. 

Every cantract of maxme inBurence by way of 
gaming or wagering is void ; and such a contract is 
deemed to be a gaming or wagering contract — 

(а) Where the insured has not an insurable interest, 
and the cantract is entered into with no 
expectation of acquiring such an interest ; 
or 

(б) Where the policy is made “interest or no 
interest,” or “ without further proof of interest 
than the policy itself,” or subject to any 
other like term. Such a policy is known 
as a P.P.I. (“ Policy Proof of Interest ”) policy. 
If a policy contains, when issued, a detachable 
P.P.I. clause which is said not to be a port of 
the policy, but binding in honour on the under- 
writers, such a policy is void, whether or not the 
clause has subsequently been detached by 
the assured ; and a liquidator is not entitled 
to admit claims under such a policy (iZe 
London County Commercial Re^insurance 
Offiee Ltd. (1922), 2 Ch. 67). 

A valid policy may be effected “without benefit 
of salvage to the insurer,” but only where there is no 
possibility of salvage (§ 4). 

(f) Insurable Interest. 

Every person has an insurable interest who is 
interested in a marine adventure, and particularly 
where he stands in any legal or equitable relation 
to the adventure, or any insurable property at risk 
therein, in consequence of which he may benefit by the 
safety or due arrival of insurable property, or may 
be prejudiced by its loss, damage, or detention, or 
may incur liability in respect thereof (§ 5). 



iKscrsAKoi 


i4] 

The inBured must be interested in the subject* 
matter insured at the time of 9se loss, though he 
need not be interested wh^ the insurance is effected ; 
but where the subject-matter is insured “ lost or not 
lost,” he may recover, although he may not have 
acquired his interest until after the loss, unless at 
the time of effecting the contract of insurance the 
insured was aware of the loss, and the insurer was 
not. 

Where the insured has no interest at the time 
of the loss, he cannot acquire interest by any act 
or dection after he is aware of the loss (§ 6) ; but if 
a person has such an interest, he can ratify a policy 
made on his behalf but without his authority, even 
when he knows that a loss has occurred (see §4 (h)). 

A defeasible or contingent interest is insurable 
(§ 7) ; and so also is a partial interest (§ 8). 

The underwriter has an insurable interest in his 
risk, and may re-insure in respect of it ; but unless 
the policy otherwise provides, the original insured 
has no right or interest in respect of such re-insurance 

(S •). 

The lender of money on bottomry or respondentia 
has an insurable interest in respect of the loan (§ 10) ; 
the master or any member of the crew of a ship has an 
insurable interest 'n respect of his wages (§ 11) ; in the 
case of advance freight, the person advancing the 
freight has on insurable interest, in-so-far as such 
freight is not repayable in case of loss (§ 12) ; and 
the insured has an insurable interest in the charges 
of any insurance which he may effect (§ 13). 

Where the subject-matter insured is mortgaged, 
tbft mortgagor has an insurable intmest in the full 
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value thereof ; and the mortgagee has an insurable 
interest in respect of any sum due or to become due 
under the mortgage (§ 14 (1)). 

The owner of insurable property has an insurable 
interest in respect of the full value thereof, notwith- 
standing that some third person may have agreed, 
or be liable, to indemnify him in case of loss 
(§ 14 (3)). 

Although the insured must have an insurable 
interest in the subject-matter insured, the nature and 
extent thereof need not be specified in the policy 
(§ 26 (2)). 

(g) Disclosure by the Insured. 

The contract being vberrimcB fidei, if the utmost 
good faith is not observed by either party the contract 
may be avoided by the other party (§ 17). It is 
therefore essential that all material circumstances 
within the knowledge of the insured should be 
disclosed by him to the insiuer, before the contract 
is concluded. 

But in the absence of enquiry he need not disclose 
any circumstances diminishing the risk, or as to which 
information is waived by the insurer, or which are a 
matter of notoriety, and therefore presumably known 
to the insurer, or which it is superfluous to disclose by 
reason of any express or implied warranty (§ 18). 

Where an insurance is effected for the insured by 
an agent, the agent must disclose to the insurer every 
material circumstance which is known to himself, and 
every material circumstance which the insured is bound 
to disclose, unless it comes to the knowledge of the 
insured too late to communicate it to the agent (§ 19). 
Further, the insured or his agent must disclose to 
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the insurer every material fact which, having regard 
to the nature of his business, he ou^t to know. And 
if he fails to make such disclosure the underwriters 
are not liable, even though they also might have 
been aware of such fact in the ordinary course of 
their business {Lomim General Insurance Co. v. 
General Marine Underwriters' Association (1921), 
1 K.B. 104). 

Every material representation made by the insured 
or his agent to the insurer during the negotiations for 
the contract, and before the contract is concluded, 
must be true. If it is untrue the insurer may avoid 
the contract. 

A representation as to a matter of fact is true 
if it is substantially correct, and a representation 
as to a matter of expectation or belief is true if it is 
made in good faith. A representation may bo with- 
diawn or corrected before the contract is concluded 
(§ 20 ). 

{h) Ratification. 

Where a contract of marine insurance is in good 
faith effected by one person on behalf of another, 
the person on whose behalf it is effected may ratify 
the contract even after he is aware of a loss (§ 86). 

(j) Glassification of Policies. 

(1) Voyage and Time Policies. 

Where the contract is to insure the subject- 
matter “ at and from,” or from one place to another 
or others, the policy is called a “ Voyage Policy ” ; 
and where the contract is to insure the subject-matter 
for a definite period of time, tlie policy is called a 
“Time Policy.” A contract for both voyage and 
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time may be included in the same policy (§ 25 (1)), 
this being described as a “ Mixed Policy.” 

(2) Valued Policy. 

A valued policy is one which specifies the agreed 
value of the subject-matter insured (§ 27 (2)). If a 
total loss occurs, the amount recoverable under a 
valued policy is the sum for which the ship is so 
insured, without having regard to her actual value at 
the time of the loss ; and in the absence of fraud or 
other circumstances vitiating the whole policy, the 
question of value cannot be reopened. 

(3) Unvalued Policy. 

An unvalued policy is a policy which does not 
specify the value of the subject-matter insured, but, 
subject to the limit of the sum insured, leaves the 
insurable value to be subsequently ascertained (§ 28). 

(4) Floating Policy. 

A floating policy is a policy which describes the 
insurance in general terms, and leaves the name of 
the ship or ships and other particulars to be defined 
by subsequent declaration. The subsequent declara- 
tion or declarations may be made by indorsement 
(m the policy, or in other customary manner. 

Unless the policy otherwise provides, the 
declarations must be made in the order of dispatch 
or shipment. They must, in the case of goods, 
comprise all consignments within the terms of the 
policy, and the value of the goods or other property 
must be honestly stated, but an omission or erroneous 
declaration may be rectified even after loss or arrival, 
provided the omission or declaration was made in 
good faith. 
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Unleas the policy otherwise provides, where a 
declaration of value is not made until aftor notice 
of loss or arrival, the policy must be treated as an 
unvalued policy as regards the subject-matter of 
that declaration (§ 29). 

(k) tVairantles. 

A warranty, which may be expressed or implied, 
is an undertaking by the insured that some particular 
thing shall or shall not be done, or that some stipula- 
tion shall be fulfilled, or that a particular state of 
facts does, or does not, exist. Such an undertaking 
must be exactly complied with, whether it be material 
to the risk or not. If it is not so complied with, then 
subject to any express provision in the policy, the 
insurer is discharged from liability as from the date 
of the breach of warranty, but without prejudice to 
any liability incurred by him before that date (§ 33). 
A warranty, therefore, in a contract of marine insur- 
ance, is substantially the same as a condition in any 
other contract, and gives the mjured party the right 
to avoid the contract as well as to bring ‘an action 
for damages. 

Non-compliance with a warranty is excused, when, 
by reason of a change of circumstances, the warranty 
ceases to be applicable to the circumstances of the 
contract, or when compliance ivith the warranty is 
rendered unlawful by any change in the law. If a 
warranty is broken, the msured cannot avail himself 
of the defence that the breach has been remedied, 
anH the warranty complied with, before loss ; but 
a breach of warranty may be waived by the insurer 
(§ 34). 



348 


MlEBOAimLX! LAW 


[Cbap. VI 


(1) Express Warranties. 

An express warranty may be in any form of 
words from which the intention to warrant is to be 
inferred ; it must be included in, or written upon, 
the policy, or must be contained in some document 
incorporated by reference into the policy. 

An express warranty does not exclude an implied 
warranty, unless it is inconsistent therewith (§ 35). 

(2) Implied Warranties. 

Where a ship is expressly warranted “neutral,*' 
there is also an implied condition that the property 
shall have a neutral character at the commencement 
of the risk, and that the insured will do his best to 
preserve it ; and that if the subject-matter is a ship, 
she shall carry the necessary papers to establish 
her neutrality, and that sht shaU not falsify or 
suppress her papers, or use simulated papers. If 
any loss occius through breach of this condition, the 
insurer may avoid the contract (§ 36). 

There is no implied warranty as to the nationality 
of a ship, or that her nationality shall not be changed 
during the risk (§ 37). 

Where the subject-matter insured is warranted 
“ well ” or “ in good safety ” on a particular day, 
it is sufficient if it is safe at any time during that 
day (§ 38). 

In a voyage policy there is an implied warranty 
that at the commencement of the voyage the ship 
shall be seaworthy for the purpose of the particular 
adventure insured. This implied warranty can only 
be excluded by the very clearest words {Sleigh v. 
Tyser (1900), 2 Q.B. 333). 
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Moreover, since the warranty is an absolute 
condition, if the ship is lost from some cause totally 
unconnected with unseawortbiness, the policy will 
be avoided if in fact the ship was not seaworthy 
at the commencement of the voyage ; and the fact 
that the insured had no knowledge that the ship was 
unseaworthy will not avail liim ( Qvd>ec Marine 
Insurance Co, v. Commercial Bank of Canada (1870), 
3 P.C. 234). 

Where the policy attaches while the ship is in 
port, there is also an implied warranty that she shall, 
at the commencement of the risk, be reasonably fit 
to encounter the onJinary perils of the port. 

Where the policy relates to a voyage which is 
j)eiformcd in different stage.s, during which the ship 
requires different kinds of, or further, preparation or 
equipment, there is an implied warranty that at the 
commencement of each stage the ship is seaworthy in 
respect of such preparation or equipment for the 
purposes of that stage. 

In a time policy there is no implied warranty that 
the ship shall be seaworthy at any stage of the 
adventure ; but where, with the privity of the insured, 
the ship is sent to sea in an unscaworthy state, tire 
insurer is not h'able for any loss attributable to 
unseaw'orthiness (§ 39). 

In Thomas v. Tyne and ITear SJS. Freight Insurance Aemeia- 
tion ((1917), 1 K.B. 936), a ship, insuied under a time policy, 
put lo sea with her hull m a defective condition, and with an 
insufficient crew. The msuml owner was aware of the latter 
but not of the former defect The ship was lost as a result 
of the defective hull. The inBurers were held to be liable, 
but it should be noted that if the insurance had been effected 
under a voyage policy whore the warranty of seawortliineBB 
is absolute, the insurers could have successfully repudiated 
liability. 
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III a policy (m goods or other movables there is 
no implied warranty that the goods or movables 
are seaworthy, but there is an implied warranty 
that at the commencement of the voyage the ship 
is not only seaworthy as a ship, but also that she 
is reasonably fit to carry the goods or other movables 
to the destination contemplated by the policy (§40). 

There is an implied warranty that the adventure 
insured is a lawful one, and that, so for as the insured 
can control the matter, the adventure shall be carried 
out in a lawful manner (§ 41). 

(1) Rules as to the Voyage. 

Where the subject-matter is insured by a voyage 
policy “ at and from ” or “ from ” a particular place, 
it is not necessary that the ship should be at that 
place when the contract is concluded ; but there is 
on implied condition that the adventure shall be 
commenced within a reasonable time, and that if 
the adventure is not so commenced the insurer 
may avoid the contract, unless the delay is caused 
by circumstances known to the insurer before the 
contract was concluded, or he waives the condition 
(§ 42). 

Where the place of departure is specified by the 
policy, and the ship instead of sailing from that 
place sails from any other place, the risk does not 
attach (§ 43). 

Where the destination is specified in the policy, 
and the ship, instead of sailing for that destination, 
sails for any other destination, the risk does not 
attach (§ 44). 

Where, after the commencement of the risk, the 
destinatian of the ship is voltmtorily changed from the 
destination contemplated by the policy, there is 
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isaid to be a change of voyage, and the insurer is 
discharged from liability as from the time when the 
determination to change it is manifested; and it is 
immaterial that the ship may not in fact have left 
the course of voyage contemplated by the policy 
when the loss occurs (§ 45). 

Where a ship, without lawful excuse, deviates 
from the voyage contemplated by the policy, the 
insurer is discharged from liability as from the time 
of deviation, and it is immaterial that the ship may 
have regained her route before any loss occurs. 

There is a deviation from the voyage contemplated 
by the policy — 

(a) Where the course of the voyage* is specifically 
designated by the policy, and that course is 
actually departed from ; or 
(5) Where the course of the voyage is not specifi- 
cally designated by the policy, but the usual 
and customary course is actually departed 
from (§ 46). 

Where several ports of discharge are specified 
by the policy, the ship may proceed to all or any of 
them, but in the order designated by the policy. 
Where the policy is to “ ports of discharge ” within 
a given area, which are not named, the ship must 
proceed to them, or such of them as she goes to, in 
their geographical order. Failure in either case 
amounts to a deviation (§ 47). 

In the case of a voyage policy, the adventure 
insured must be prosecuted throughout its course 
with reasonable despatch, and if without lawful 
excuse it is not so prosecuted, the insurer is dis- 
charged from liability as, from the time when the 
delay became unreasonable (§ 48). 
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Dbtiation or delay in prosecuting the voyage 
contemplated by the policy is excusbd — 

(а) Where authorised by any special term in 
the policy ; 

(б) Where caused by circumstancps beyond the 
control of the master and his employer ; 

(c) Where reasonably necessary in order to comply 
vdth an express or implied warranty ; 

(d) Where reasonably necessary for the safety 
of the ship or subject-matter insured ; but 
when the insurance is effected on the ship 
alone, and not on the cargo, a deviation to 
save the cargo will not be excused ; 

(e) For the purpose of saving human life, or 
aiding a ship in distress where human life 
may be in dangCT ; 

(/) Where reasonably necessary for the 7)urpose of 
obtaining medical or surgical aid for any 
person on board the ship ; 

(9) WTherc caused by the barratrous conduct 
of the master or crew, if barratry is one of 
the perils insui'ed against. 

When the cause excusing the deviation or delay 
ceases ^o operate, the ship must resume her course, 
and prosecute her voyage with reasonable despatch 
(§ 49). 

(m) Liability of Underwriter. 

The msiuer is liable for any loss })roximately 
caused by a peril insured against, but he is not liable 
for any loss attributable to the wilful misconduct 
of the insured. Unless the policy otherwise provides, 
however, he is liable for any loss proximately caused 
by a peril insured against, even though the loss would 
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not have happened bat for the miBconduct or negligence 
of the master or crew. 

Unless the policy otherwise provides, the insurra: 
of ship or goods is not liable for any loss proximatdiy 
caused by delay, nor is ho liable for ordinary wear 
and tear, ordinary leakage and breakage, inherent 
vice or nature of the subject-matter insured, or tm 
any loss proximately caused by rats or vermin, or for 
any injury to machinery not proximately caused 
by maritime perils (§ 55). 

The Act ])rovides rules foi' the ascertainment 
of the measure of indemnity of the underwriter ; 
but in most eases the actual amount due from the 
various underwriters has to be determined, owing 
to the important technicalities involved, by average 
adjusters. The foUowing are the most important 
provisions of the Act on this point. 

Where there is a loss recoverable under the policy, 
the insurer, or each insiu'er if there are more than one, 
is liable for such proportion of the measure of indemnity 
as the amount of his subscription bears to the value 
fixed by the policy in the case of a valued policy, or to 
the insurable value in the case of an unvalued policy 
(§ 67 (2)). 

Where there is a total loss of the subject-matter 
insured, the mcasive of indenuiity, subject to any 
express provision in the policy, is — 

(1) If the policy is a valued policy, the sum fixed 
by the policy. 

(2) If the policy is an unvalued policy, the insurable 
value of the subject-matter insured (§ 68). 

Where a ship is damaged, but is not totally lost, 
the measure of indemnity, subject to any express 
provision in the policy, is as follows : — 
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(1) Where the ship has been repaired, the 
reasonable cost of the repairs, less the 
customary deductions, not exceeding the 
sum insured in respect of any one casualty. 

(2) Where the ship has been only partially 
repaired, the reasonable cost of such repairs, 
and an indemnification for the reasonable 
depreciation, if any, arising from the un- 
repaired damage, provided that the aggregate 
amount shall not exceed the cost of repairing 
the whole damage. 

(3) Where the ship has not been repaired, and 
, has not been sold in her damaged state during 

the risk, indemnification for the reasonable 
depreciation arising from the unrepaired 
damage, not exceeding the reasonable cost 
of repairing such damage (§ 69). 

Subject to any express provision in the policy, 
where there is a partial loss of freight, the measm-e 
of indemnity is such proportion of the sum fixed by 
the policy in the case of a valued policy, or of the 
insurable value in the case of an unvalued policy, 
as the proportion of freight lost by the insured bears 
to the whole freight at the risk of the insured under 
the policy (§ 70). 

Where there is a partial loss of goods, merchandise, 
or other movables, the measure of indemnity, subject 
to any express provision in the policy, is as follows : — 

(1) Where part of the goods, merchandise, or 
other movables insured by a valued policy 
is totally lost, such proportion of the sum 
fixed by the policy as the insurable value 
of the part lost bears to the insurable value 
of the whole. 
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(2) Where part of the goods, merohandise, or 
other movables insured by an unvalued 
policy is totally lost, the insurable value 
of the part lost. 

(3) Where the whole or any part of the goods or 
merchandise insured has been delivered 
damaged at its destination, such propartion 
of the sum fixed by the policy in the case 
of a valued policy, or of the insurable value 
in the case of an unvalued policy, as the 
difference between the gross sound and 
damaged values at the place of arrival bears 
to the gross sound value (§ 71). 

Where the subject-matter insured is warranted 
free from particular average, the insured cannot 
recover for a loss of part, other than a loss incurred 
by a general average sacrifice, unless the contract 
contained in the policy be apporti<mable ; but if 
the contract be apportionable, the insured may 
recover for a total loss of any apportionable part 
(§ 76 (1)). 

(n) Losses. 

A loss may be either total or partial. A total 
loss may be either an actual total loss or a OOK- 
STRUOTivE TOTAL LOSS (§ 56). A partial loss may be 
either a particular average loss or a general 

AVERAGE LOSS. 

(1) Actiial Total Loss. 

Where the subject-mattm* insured is destroyed, or 
so damaged as to cease to be a thing of the kind 
insured, or where the assured is irretrievably deprived 
thereof, there is an actual total loss. In the case 
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of an actual total loss no notice of abandonment 
need be given (§ 57). 

Where the ship concerned in the adventure is 
missing, and after the lapse of a reasonable time no 
news of her has been received, an actual total loss 
may be presumed (§ 58). In an ordinary case it will 
be presumed that the ship was lost by a peril of the 
sea. But when a ship started on a voyage through 
a war-infested area, it was held that the presumption 
was that she was lost through a war risk and not 
a peril of the sea (Mad>eth Go. v. King (1916), 
86 L.J. KB. 1004). 

(2) ConMrueiive, Total Loss. 

There is a constructive total loss where the 
subject-matter insured is reasonably abandoned on 
accoimt of its actual total loss appearing to be 
unavoidable, or because it could not be preserved 
from actual total loss without an expenditure which 
would exceed its value when the expenditure had 
been incurred (§ 60). But where goods are insured 
for a particular venture, a constructive total loss 
occurs where the whole venture is destroyed by reason 
of a peril insured against, whether or not the actual 
goods themselves are lost {Sanday dn Co. v. BriUsih 
ds Foreign Marine Insurance Co. (1915), 2 K.B. 781). 

Where there is a constructive total loss the 
insured may either treat the loss as a partial loss, or 
abandon the subject-matter insured to tlie insurer, 
and treat the loss as if it were an actual total loss 
(§ 61 ). 

If the insured elects to abandon the subject- 
matter insured to the insurer, he must giro notice 
of abandonment, otherwise the loss can only be treated 
as a partial loss. 



M] msuRANOl 357 

Notice of abandonment may be given in any 
manner, but must indicate the intention (tf the 
inaured to abandon hie insured interest in the subject- 
matter insured unconditionally to the insurer. It 
must be given with reasonable diligence after the 
receipt of reliable information of the loss ; but where 
the information is of a doubtful character, the insured 
is entitlerl to a reasonable time to make enquiry. 

The acceptance of an abandonment may be 
either express or implied from the conduct 
of the insurer ; but the mere silence of the insure 
after notice is not an acceptance. 

Whore notice of abandonment is accepted, the 
abandonment is irrevocable. The acceptance of the 
notice conclusively admits liability for the loss and 
the sufficiency of the notice. 

Notice of abandonment is unnecessary* where, 
at the lime when the insured receives information 
of the loss, there would be no possibility of benefit 
to the insurer if notice were given to him ; or when 
it has been waived by the insurer, or in respect of a 
re-insurance (§ 62). 

Where tlicre is a valid abandonment, the insurer 
is entitled to take over the interest of the insured in 
wliatever may remain of the subject-matter insured, 
anil all proprietary' riglits incidental thcivto (§ 63). 

(3) Particular Average Loss. 

A PASTicuiiAB AViiRAGii) LOSS is a partial loss of the 
subject-matter insured, caused by a peril insured 
against, and uiiich is not a general average loss (§ 64). 
It falls entirely upon the party interested in the 
subject-matter. 
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If a fire breaks out on board a ship and damage 
results to part of the cargo, both by fire and by the 
water used for putting the fire out, the loss by fire 
is a particular average loss, to be borne entirely 
by the party concerned ; but the damage by water 
to other cargo is a general average loss, incurred for 
the safety of all parties, who must contribute evmi 
though their own goods are not damaged. 

(4) Oenercd Average Loss, 

A GENEBAL AVERAGE LOSS is a loss caused by or 
directly consequential on a general average act. 
A general average act consists in — 

(i) any extraordinary sacrifice (it must be a reed 
sacrifice), or expenditure; 

(ii) voluntarily and reasonably made or incurred ; 

(iii) in time of imminent peril ; 

(iv) fer the purpose of preserving the property im- 
perilled in the common adventiue. 

The peril must actually exist, and a mistaken 
belief that it exists, even if such belief is reasonable 
under the circumstances, is not enough {Joseph 
Watson Sons lAd. v. Firemen's Fund Insurance 
Co. of San Francisco (1922), 2 K.B. 355). 

The danger must be common to all those who are 
called upon to contribute. 

Hiere is no right of contribution when the danger 
which gave rise to the claim was brought about by a 
breach of duty on the part of the person making 
the claim. 

Where there is a general average loss, the party 
on whom the loss falls is entitled to a rateable 
contribution from the other parties interested, and 
such contribution is called a general average 
eontribution. 
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The patties benefiting may be — 

(1) The shipowner for the value of the ship. 

(2) The owners of the cargo. 

(3) The shipowner in respect of freight payable by 
the charterer or under bills of lading, as the 
case may be. 

(4) The charterer (if any) for freight payable under 
bills of lading. 

Subject to any express provision in the policy, 
where the insured has incurred a general average 
expenditure, he may recover from the insurer in 
respect of the proportion of the loss which falls upon 
him ; and, in the case of a general average sarrifioe, 
he may recover from the inE.urer in respect of the 
whole loss without having enforced his right of 
contribution from the other parties liable to cchq- 
tribute. Wliere the insured has paid or is liable 
to pay a general average contribution in respect of 
the subject insured, he may recover therefor from 
the insurer ; but the insurer is not liable for any 
general average loss or contribution where the loss 
was not incurred for the purpose of avoiding, or in 
connection with the avoidance of, a peril insured 
against (§ 66). 

Where a claim for general average has arisen, the 
amounts of contribution are usually ascertained at the 
port of fust discharge. 

The duty of having the account made up, and of 
collecting the contributions lies on the shipowner, 
and he has a lieu on the cargo till all contributionB 
are paid. 

In order to avoid delay in unshipping and 
oansequent loss, it is usual for the owners of cargo 



360 


MBBOANTELB LAW 


[Clluq>. VI 


m their underwriters to deposit a sum with the 
shipowners or their underwriters, or to enter into a 
bond to be responsible for all claims for general 
average on condition that the cargo is released ; such 
a bond is caDed a Lloyd’s Average Bond. 

Examples of oenbbal average are — 

(i) The rutting or casting overboard of a mast or 
rigging to lighten the ship during a storm. The 
jettison of cargo for a similar purpose. Tu 
both these cases no claim can be supported 
if the property jettisoned is already worthless. 

(ii) The cost of pilotage, towing, etc., incurred in 
patting into a port of refuge. 

(iii) The cost of unloading and reloading cargo 
at a port of refuge in order to allow necessary 
repairs to be undertaken. 

(iv) The beaching of a damaged vessel to avoid 
sinking. 

(0) Rl^ts of the Insurer on Payment. 

(1) Average. 

Underwriters when ] laying arc entitled to the 
benefit of “ average,” that is to say, if the owner 
insures for a portion only of the value or policy 
valuation, ho is hold to be his own insurer for the 
balance, and if a loss takes place, the underwriters 
are only liable for such a proportion as the amount 
of the insurance bears to the true value of the subject- 
matter (§ 81). 

(2) SiArogalion. 

Where the insurer pays for a total loss, either of 
the whole, or in the case goods of any apportionable 
part, of the subject-matter insured, he thereupon 
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beeomeB entitled to take over the intereet of the 
inBTnod in whatever may remain of the subject-matter 
BO paid for, and he is thereby subrogated to all the 
rights and remedies of the insured in and in respect 
of that subjeet-matter as from the time of the casualty 
causing the loss. 

Where the insurer pays for a partial loss, he 
acquires no title to the subject-matter insured, or 
such part of it as may remain, but he is thereupon 
subrogated to all rights and remedies of the insured 
in and in respect of the subject-matter insured as 
from the time of the casualty causing the loss, in-so- 
far as the insured has been indemnified by such 
payment for the loss (§ 79). 

(3) ContrU>uti(m. 

Where the insured is over-insured by double 
insurance, each insurer is bound, as between himself 
and the other insurers, to contribute rateably to the 
loss in proportion to the amount for which he is liable 
under his contrai't ; and if any insurer pays more 
than his proportion of the loss, he is entitled to mamtain 
an action for contribution against the other insurers, 
and is entitled to the like remedies as a suiety who 
has paid moie than his proportion of the debt (§ 80). 

(p) Assignment of Policies. 

A marine policy is assignable by indorsement, 
or in other customary maiuicr, unless it contains terms 
expressly proliibiting assignment. It may be assigned 
either before or after a loss has occurred, subject to 
any contrary terms contained in the policy. The 
mwignaa can sue in his own name, but takes subject to 
equities (§ 60). 
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An aaaignment of a policy by a person subsequoitly 
to parting with or losing his interest in the subject- 
matter is inop^ative. The policy can be assigned 
after a loss has occurred if the transferor has an 
interest (§ 51) ; but the underwriters are entitled to 
raise any defence, arising out of the contract, against 
even innocent bond fide assignees for value, which 
would have been available as against the original 
assured {PieJeersgiU db Sons Ltd. v. London & Provincial 
Marine de General Insurance. Co., Ltd. (1912), 3 K.B. 
614). Tt has, however, been held that under an 
ordinary Lloyd’s policy, the interest of a mortgagee 
of a ship is original and not derivative, and therefore 
his position is not aifected by the fraud or misconduct 
of the owner of the vessel (P. Samuel ds Co. v. Dumas 
(1924), A.C. 431). 

(q) Return of Premium. 

Where the policy contains a sti])ulation for the 
return of the premium, or a proportionate part thereof, 
on the happening of a certain event, and that event 
happens, the premium, or, as the case may be, the 
proportionate part thereof, is thereupon returnable to 
the insured (§ 83). 

Where the consideration, or an appoitionable 
part thereof, for the payment of the premium totally 
fails, and there has been no fraud or illegality on 
the part of the insured or his agents, the premium, 
or a proportionate part thraeof, is thereupon returnable 
to the insured (§84 (1, 2)). 

The premium, or a proportionate part of it, is also 
returnable — 

(1) Where the policy is void, and there has been 
no fraud or illegality on the part the insured. 
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(2) Where the risk has neVer been undertaken, 
except in the case of “ lost or not lost ” policies. 
In a “lost or not lost” policy the premium 
is returnable if the insurer knew that the 
vessel had arrived safely at the time when the 
contract was concluded. 

(3) Where the insured had no insurable interest 
throughout the currency of the risk, so long 
as the policy is not a gaming or wagering 
policy. 

(4) Where an unvalued policy has been over- 
insured. 

(6) Where a double insurance has been un- 
knowingly effected ; but if that earliest 
in point of time has borne the entire risk, 
or if a claim has been paid on the policy 
in respect of the full sum insured thereby, 
no return may be claimed in respect of that 
policy (§ 84 (3)). 

In every case, however, if the underwriter has 
been induced to enter into a contract by the fraud 
of the insured or his agent, the premium is not 
returnable ; nor is it when the policy is a gaming 
or wagering policy. 

§5. — ^The Marine Insurance (Gambling Policies) 
Act, 1909. 

Under the provisions of the Marine Insurance 
(Gambling Policies) Act, 1909, if any person effects a 
contract of maiine insurance without having a bond fide 
interest direct or indirect, or a bond fide expectation of 
acquiring such an interest ; or if any person in the 
employment of the owner of a ship, not being a part- 
owner thereof, effects a contract of marine insurance in 
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relaticm to the ship, which contract is made “ intm^st 
or no interest,” or “ without further proof of interest 
than the policy itself,” or “ without benefit of salvage 
to the insurer,” or subject to any other like term, the 
contract is deemed to be a contract by way of gambling, 
and the person effecting it is guilty of an offence for 
which, on summary conviction, he may be imprisoned 
with or without hard labour for a term not exceeding 
six months, or fined a sum not exceeding £100 ; and 
ill either case any money received under the contract 
is forfeited to the Crown. 

If the broker or insurer knew that the contract 
was actually a gambling contract, each of them is 
liable to the same penalties. 

Proceedings may only be taken with the consent 
of the Attomey-General. 

This Act does not render it necessary for the 
insured to have an insurable interest at the time 
when the insurance was effected, and the Marine 
Insurance Act, 1906, is not affected in any way by 
the later enactment ; it is, however, essential that 
a person insuring against maritime perils should have 
at least a reasonable expectation of acquiring an 
interest ui the subject-matter of the insurance. 

§ 6. — Third Parties (Rights against Insurers) 
Act, 1930. 

Where a person who is insured against liabilities to 
third parties becomes bankrupt or makes a composition 
or arrangement with his creditors, the rights of the 
assured against the insurance company in respect of 
any claim are transferred to and vest in the third party. 
(Third Parties (Bights against Insurers) Act, 1930). 
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The effect of this is to enable the third party to have 
his claim met out of the insurance money, so far as it 
is sufficient for the purpose, instead of having to prove 
in the bankruptcy or daim in the composition or 
arrangement. Similar rules apply when the assured, 
being a company, goes into liquidation (other than 
voluntary for the purposes of reconstruction or amal- 
gamation), or has a receiver or manager appointed, 
or possession taken, by or on behalf of the holders of 
debentures secured by a floating charge. 
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SYNOPSIS OF CHAPTER VII 
BAILMENTS 


1 1, — ^DanBmoN and OLAsamcATioN oj Bailments. 

S.— OBATiJiToim Bailbeb. 

S. — Bailmemts fob Rewabd. 

(1) Hire. 

(2) Where work is to be performed on the Goode. 

(3) Where the Goode are Warehoueed. 

(4) Agietere. 

4. — Htre Fubohase. 


5. — ^Innkeefers, 
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CHAPTER Vn 

BAILMENTS 

§ 1- — ^Definition and Glassification of Bailmenta. 

A bailment is a deliYery of goods by one person 
to another for some purpose, upon a contract, es^press 
or implied, that after the purpose has been fulfilled 
they shall be redelivered to the bailor, or otherwise 
dealt with according to his directions. 

The person delivering the goods is called the bailor, 
and the person to whom they are delivered is called 
the bailee. 

The divisions of bailments, based upon the 
principles of Roman law, are six in number : — 

(1) Depositum — Where goods are delivered by 
the bailor to the bailee, to be kept by him 
gratuitously, and retmned on demand. 

(2) Mandatum — ^Where goods are entrusted to be 
carried gratuitously. 

(3) Commodatum — ^Where goods are lent for use 
without reward to the bailor. 

(4) Locatio ret— Lending out of goods for hire. 

(5) Vadium or pigTwris acceptum — Wh^ goods 
are pawned or pledged. 

(6) Locatio opens faciendi — Where goods are 
entrusted to have something done to them, 
or to be carried for hire. 

It will be seen that the first two divisions comprise 
those bailments which are for the benefit of the 
bailor alone ; in these oases the bailee is only liable 
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for gross negligence. The third division comprises 
those bailments which are for the benefit of the 
bailee alone ; and here the bailee is liable for the 
slightest negligence. The last three divisions comprise 
those bailments which are for the mutual benefit 
of the bailor and the bailee ; here each party is 
answerable for his own default. 

Bailees are either obatuitous bailees or bailees 
VOB BEWABD. In either case the bailee is under an 
implied obligation to redeliver the goods bailed, 
but if they have perished without any negligence 
on the part of the bailee, he is excused from the 
implied promise, except in the case of carriers and 
innkeepers. 

Again, bailments may be simple or exclusive. A 
simple bailment is one which does not confer on the 
bailee a right to exclude the bailor firom possossioii, 
whereas in on exdusive bailment, the bailee has the 
right for the time being to retain the goods bailed 
in spite of the bailor’s demand for possession, as in 
the case of goods pawned or let out for hire. The 
distinction is of importance in considering who 
may bring an action for the return of the goods if 
they ore wrongfully taken by a third person, since 
such an action will only lie at the suit of a person 
entitled to the immediate possession of the goods. 
But if the bailee pawns or sells the goods without 
authority, the bailment will be immediately determined, 
and the bailor can maintain an action for the return 
of the goods against the third party whether the 
b ailm ent be simple or exclusive. 

S 2. — Gratuitous Bailees. 

The gratuitous bailee is only responsible in 
respect of the goods bailed for any loss which arises 
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from Mh o'wn gross negligence ; gross negligence 
meaning the want of that care which the bailee could 
be expected to take in the ccmduct of his own 
affairs. 

In GibKn v. MaeJfullen ((1868), L.R. 2 P.C. 317, 336), » 
oiutomer lodged his strong box irith bankris who, in respoot 
cl this transaction, acted gratuitously. The customer himself 
kept the key of the box whioh oontadned seonrities, some cl 
whioh were abstracted by the cashier of the bank. The 
was not liable for this theft, there being no proof of negligence 
on its part. 

But irhere jewelleiy was deposited vith the numager of a 
residential club, and placed in the club safe under a rule of the 
club which expressly repudiated any liability for safe custody, 
and the goods were stolen by a night porter, the propiietoiB 
were held liable notwithstanding such rule, upon the ground 
that they had not exercised proper oare in engaging the nig^t 
porter, who had been previously convicted of duhoneaty 
(WiOianu \ Curzon Syndicate, Ltd. (1919), 35 T.L.B. 
476, C.A.). 

If gross negligence is alleged against the bailee, 
the party making the charge must himself prove it 
{Bttllen y. Stoan EUctric Engraving Co., 23 T.L.B. 
268, C.A.). 

If the bailment is not only gratuitous, but is 
also for the benefit of the bailee alone, he will be 
liable for the slightest ne^genee ; but no bailee 
is responsible for reasonable wear and tear unless 
the contract expressly so provides. 

If the subject-matter of the bailment is stolen 
while in the possession of the bailee, he will only be 
liable if want of ordinary care on his part is demon- 
strated. 

Any conditions imposed at the time of the 
bailment must be complied with by the bailee. 
Thus, if a horse is lent to a person to ride, he is not 
entitled to let his servant ride it {Bringloe v. Morrice 
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(1676), 1 Mod. 210) ; but where a horse was for sale, 
and the seller bailed it to a prospective customer, 
in order that be might try it, it was held that the bailee 
could allow a competent person to ride it on his 
behalf (Camoys v. Scurr (1840), 9 C. & P. 383). 

If the situation or profession of the gratuitous 
bailee is such that skill on his part is implied, gross 
negligence will be chargeable against him if he does 
not use it {Wilson v. Brett (1843), 11 M. &; W. 113). 

The bailee without reward is not bound to accept 
the bailment, and even if he hod promised to do so 
there is no remedy against him, owing to the absence 
of consideration ; but when the bailment is actually 
effected, the trust reposed in the bailee by the bailor 
is sufficient consideration to support an express or 
impUed promise on the part of the former to use 
proper care in dealing with the subject-matter of the 
bailment, or any other promise in respect thereof. 

Ill Hart T. Milu ((1S68), 4 C.B. N.S. 671), A. left two biUi 
of exchange with B., who promised to get them disoomited, 
and pay over the proceeds to the accoimt of A. ; the permission 
given to B. to retaJu the bills was accounted valuable considera- 
tion to support his promise in respect of them. 

An involuntary bailee without reward, as where 
goods are sent unsoUcitod, will only incur liability 
for ivilfttl negligence as distinct from mere carelessness 
{Howard v. Harris (1884), C. & E. 253) ; and if 
an involuntary bailee of property does something 
without negligence which results in the loss of the 
property by the owner, the bailee is not liable for 
conversion {Elvin dn PoweU Ltd. v. Plummer Boddis, 
Ltd. (1934), 50 T.L.R. 158). 

§3. — Bailments for Reward. 

Bailments for reward may be subdivided into two 
classes : those in respect of which the reward is to be 
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received by the bailor, and those in respect of which 
the reward is to be received by the bailee. The 
latter classification includes bailments made in respect 
of the contract of carriage, which will be found dealt 
with in Chapter VIII ; and also bailments included 
in the contract of pledge, which is dealt with in 
Chapter X, § 4. In all cases of bailment for reward 
the bailee is bound to use such care as an ordinary 
prudent man would use. 

A bailment may be for reward notwithstanding that 
the reward is not given by the person whose goods are 
bailed. 

Anirewa r. Home, Flats lAmUed ((1945), 2 All E B. C9B). 

A baggage room was provided ftn* the use of tenants living 
in a block of flats. A tenant’s wife deposited in the baggage 
room a trank, which was afterwards lost through tiie failure of 
the landlords to use reasonable core. 

Hdi * The landlords were bailees for reward, smre thnr 
obligation extended to articles deposited by the tenant’s 
family, and they were accordingly liable 

The following are illustrations of bailments for 
reward : — 

(1) Hire. 

Where goods are hired for reward, the bailee is 
bound to take reasonable care of them, and must 
comply with any conditions imposed by the bailor. 

(2) Where work is to be performed on the Goods. 

If goods are bailed in order that work may be 
performed upon them by the bailee for reward of 
any kind, he is bound to carry out the contract he has 
entered into, and to use ordinary care in the preserva- 
tion of the property. 

Urns A. left a watch with B., a watchmaker, for the poipoM 
of having npaiis done to it. B. allowed his servant to sleep 
in the shop where ^ watch was deposited, and the servant 
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Btble' it. B., who placed hie own watches in greater security, 
waa held liable to A. for the value of the watch stolen {Clark r. 
Eanuihaw (1818), 6ow 30). 

(3) Where the Goods are Warehoused. 

A warehouseman is responsible for any loss arising 
from the want of ordinary care by him. 


(4) Agisters. 

Where cattle are left for grazing with a bailee for 
reward, the duty of the bailee is to exercise reasonable 
care in respect of them ; but in the absence of special 
agreement there is no contract to redeliver them to the 
bailor. An agister has no lien, since he has not to 
exercise any skill upon the goods [JacTcson v. Cummings 
(1839), 5 M. & W. 342). 

§ 4.— Hire-Purchase. 

A hire-purchase agreement is one for the bailment 
of goods under which the bailee may buy the goods, 
or under which the property in the goods will or may 
pass to the bailee, if certain conditions are fulfilled. 
Usually one person, called the owner, hires goods to 
another, called the hirer, on the condition that the 
hirer pays instalments to the owner until a certain 
agreed sum has been paid, when the hirer either becomes 
the owner of the goods automatically, or exercises an 
option to purchase by the payment of a small agreed 
sum. When a person agrees to take goods from a 
trader on hire-purchase, the form of transaction 
commonly adopted is that the trader sells the goods 
outright for cash to a Finance Company, who become 
the owners of the goods, and the Fuiance Comptuay 
thereupon hires to the hirer, whose intention it is to 
acquire the goods in accordance with the terms of the 
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agreement, by exercising an option to purchase for the 
stun of one shilling when all instalments have been 
paid. 

A hire-purchase agreement must bo distinguished 
from a contract to purchase goods, the purchase money 
being paid by instalments. In the latter form of 
contract the purchaser has no right to return the goods, 
and in many cases the property passes to him wh«i 
the contract is made, whereas in a hire-purchaa^ 
agreement the hirer can return the goods at any time 
and the property does not pass to him until the option 
to purchase is exercised. The importance of the 
distinction lies in the fact that, in the case of a contract 
to purchase, the buyer, being in possession of the goods 
with the consent of the seller, can by sale, pledge or other 
disposition confer a good title on a third party taking 
in good faith, notwithstanding that the original buyer 
may not have completed his payments (Sale of Goods 
Acts, 1893, § 25 (2) ; Factors Acts, 1889, § 9) ; whereas 
the hirer under a contract of hire purchase, not having 
yet bought or agreed to buy the goods, has no such 
power, and should he attempt to dispose of the goods, 
it will not operate as more than an assignment of his 
rights, and the owner would be able to recover the 
goods from the third party unless all instalments were 
paid and the option to purchase exercised. 

A true hire-purchase agreement is not a bill of sale, 
since the hirer is not the owner of the goods until his 
option has been exercised. A transaction of loan of 
money on the security of goods cannot, however, be 
disguised as a hire-purchase agreement so as to defeat 
the provisions of the Bills of Sale Acts. 
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MfOett T. Thonuu ((1891), 1 Q.B. 230). 

A., Trishing to borrow money on the seourity of chatteb, 
assigned them absolutely to B., who thereupon hired the 
ohatteh back to A. 

Hdi : The transaction was a bill cd sale and void for want 
of registration. 

The law of hire-purchase has been radically affected 
as regards small transactions by the Hire-Purchase 
Act, 1938, and it is therefore necessary to ezamine 
first the law on the subject apart from the Act, which 
stiU apphes to agreements outside the scope of the 
Act, and to agreements within the Act so far as not 
inconsistent with its proyisions, and then to examine 
the modifications which the Act has made in the law 
in relation to certain hire-purchase agreements. 

Law apart from the Hire-Purchase Act, 1938. The 
ordinary law of contract appUcs, and accordingly the 
lights of the parties are governed by the terms of the 
agreement they choose to make. If it is provided that 
the owner may retake the goods on default in payment 
of any instalment, then the Courts must give effect to 
this agreement, even if the hirer tenders payment before 
action, for time is of the essence of the contract. The 
remaining instalments, too, may have to be paid under 
the terms of the agreement. If the agreement provides 
in addition that the hirer shall pay a sum of money to 
the owner as damages on default, it is a question of 
construction whether this sum is liquidated damages 
or a penalty ; if the former, the sum can be recovered, 
if the latter, the owner can only recover in respect of 
the damage which he has actually suffered. 

The following rules apply in the absence of agreement 
to the contrary : — 

(1) Ddivery. 

The owner must deliver the goods to the hirer at 
the address agreed upon. 
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( 2 ) THU. 

There is an implied condition that the owner shall 
he able to pass a good title to the goods when the option 
to]! purchase becomes exercisable. 

Mercantile Union Onarantre Gorporatimi Ud. v. WheaUev 
((1938), 1 K.B. 490). ^ 

The purported owners entered mto a hire-purchase agreement 
in respect of a lorry, hut did not actually BiCC[uire the ownership 
of the lorry until a few days after the agreement was signed. 
The hirer defaulted, and the owners took the lorry and claimed 
instalments and damages. The hirer denied liability and 
counterclaimed for return of the money he had paid, on the 
grounds that the owners could not pass a good title when the 
agreement was entered into. 

Held : The owners were entitled to succred, since they would 
have been able to give a good title when the option to purchase 
could have become exercisable. 

Karfkx Ltd. v. Poole ((1933), 2 K.B. 251). 

'The purported owners entered mto a hire-purchase agreement 
in lespect of a motor car, which unknown to them, was a 
stoli*n car. 'Fhe hirer defaulted, the puri)ortcd owners re-took 
the car, which the true owner now discovered and claimed 
from them. 

Held . The hirer was entitled to a return of the instalments 
which he had paid, as the consideration had wholly failed. 

(3) Fitness. 

There is an implied warranty by the owner that the 
goods are and will remain as fit and suitable for the 
purpose for which they are required as care and skill 
can make them, apart from defects of which the owner 
was unaware and which could not have been discovered 
by reasonable care and skill exercised by him. 

(4) Ca/re of goods. 

The hirer must take the same care of the goods which 
a reasonable and prudent man would take, and will be 
liable for damage caused by his negligence, though not 
for that attributable to fair wear and tear. 
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The following are the rights of third parties in relation 
to goods the subject of a hire-purchase agreement : — 

(1) Sureiies. 

The ordinary law of suretyship applies, and in 
particular, the surety will be released from liability if 
the owner terminates the agreement by re-takiug the 
goods, unless the agreement of suretyship otherwise 


(2) Bepairern. 

A person executing repairs to the goods has a lien 
for the cost of repairs not only against the hirer but 
also against the owner, and if the hirer is responsible 
for repairs, the lien will prevail against the owner even 
if the hire-purchase agreement forbids the hirer to 
pledge the owner’s credit or create a lien. 

Keene v. Thomas ((IDO.!), 1 K.B. 130) . 

By a hirc-puruhose agrrement impuBina liability for repair 
on the hirer, the owner let a dogcart to the liirrr. The him 
Rent it to a coach-bnildcr for repair. 

Held • The coat'h-builder'e lien prevailed againat the ownei 

There will, however, be no lieu against the owner 
for repairs executed at the request of the hirer where 
the hire-purchase agreement has been previously 
determiniHi. 

Bowmaker Lid. v. Wycombe Molars Ud. ((1946), K.B. 505). 

B.Ltd. let a motor oar to P on hirc-purohaae. P. defaulted 
and B. Ltd. terminated the agreement. Thereafter P., being 
atill in poBBeaaion of the motor-car, delivered it to a garage, 
W. M. Ltd., for repair. B. Ltd., ^ving obtained jud^ent 
against F. fw the return of the motor-car, Bought to recover 
it from W. M. Ltd., who claimed a lien for the repaiia they had 
done. 

Bdd : The authority of the hirer, P., hod been duly determ- 
ined and he was not therefore able to create a lien against the 
owners, ^e owners were entitled to recover the oar from 
the garage wlAout paying the repairer's lull. 
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(3) AwigiMas. 

In the absence of agreement to the contrary, either 
the owner or the hirer may assign his rights under the 
hire-purchase agreement, except that the owner cannot 
assign his personal right to enter and re-take the goods. 
The assignee will then assume all the rights and 
liabilities of the assignor, though the assignor will stall 
remain liable for the performance of his obligationB. 

Whilekit Ltd. r. HiU ((1918), 2 K,B, 808). 

A hirpr of a piano, who had paid all instalments due to date, 
pill ported to sell the piano to a purchaser who bcliered that it 
was the property of the hirer. On the owners becoming aware 
nf the saJe, they sued the purrhaser for its returii. The pur- 
ehaser paid into eourt all the instalments remaining unpaid. 

Held : There had been a \ahd assignment nf the hirer's 
rights, and thr purchaser was entitled to expreiso the option to 
purchase. 

An assignee from the hirer will nol get any title to 
the goods themselves unless and until he is able to and 
in fact does exercise the option to purchase, and if the 
agreement forbids assignment by the hirer, the supposed 
purchaser or assignee can obtain no rights, even if he 
w as imaware of the terms of the agreement. 

(4) Lanilordff. 

A landlord has a right of distress over goods held on 
hire-purchase by the tenant on the premises. 
Statutory protection against disti'ess is extended to 
many eiasses of goods belonging to third parties, 
including goods held on hire-purchase by the tenant’s 
wife, but there is no protection for goods held on hire- 
purchase by the tenant himself. Even if the terms 
of the hire-purchase agreement provide that the 
agreement, and the owner’s oonsent to the hirer’s 
possession of the goods, shall determine if the landlord 
levies or threatens to levy a distress, the landlord will 
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still be able to distrain on the goods, as they will be in 
the possession, order or disposition of the tenant, by 
the consent and permission of the true owner, under 
such circumstances that the tenant is the reputed 
owner, and goods in such circumstances are not 
protected against a distress. The only remedy for the 
owner appears to be expressly to withdraw his consent 
and to demand the return of the goods prior to the 
levy of the distress. 

(6) Execution Creditors. 

Goods held under a hire-pui'chase agreement caimot 
be taken in execution of a judgment against the hirer. 

(6) Trustees in Bankruptcy. 

If the owner becomes banknipt, all his rights under 
the agreement vest in his trustee in bankruptcy. If 
the hirer becomes bankrupt, his trustee becomes 
entitled to the benefit of the hire-purchase agreement, 
but if its burdens are more onerous than its benefits, 
he may disclaim and allow the owner to retake the 
goods and to prove in the hirer’s bankruptcy for any 
damage ho may have suffered. If, however, the hire- 
purchase goods are at the commencement of the 
bankruptcy in the possession, order or disposition of 
the hirer, by the consent and permission of the owner, 
in his trade or business, under such circumstances that 
he is the reputed owner thereof, his trustee in 
bankruptcy may claim them for the benefit of the 
general body of creditors, leaving the owner to prove 
in the bankruptcy for his loss. The owner’s consent 
can be withdrawn only by express notice before the 
commencement of the bankruptcy. The reputed 
ownership of the hirer may be rebutted by showing 
trade custom to the contrary; in some cases, such 
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custom must be expressly proved ; in other cases, it is 
so well established that judicial notice will be taken 
without express proof, as in the hotel business, where 
it is customary for the hotel-keeper to have his 
furniture on hire-purchase. 

Hire-Purchaae Act, 1938. 

The Act applies in relation to all hire-purchase 
agreements and credit sale agreements under which 
the hire-purchase price or total purchase price, as the 
case may be, does not exceed £100*. Credit sale 
agreement means an agreement for the sale of goods 
under which the purchase price is payable by five or 
more instalments : this definition is intended to 
prevent evasion of the provisions of the Act by making 
the agreement one of sale and purchase instead of one 
of hire-purchase. 

{!) Eeguiretnemla relating fo hire-pwrcMse agreements. 

1. A cash price must be quoted before the hire- 
purchase agreement is entered into. This may be done 
by tickets attached to the goods when the hirer 
inspected them, by quotation in catalogues &om which 
he selected the goods, or otherwise in writing. 

2. A note or memorandum of the agreement, 
containing a statement of the hire-purchase price, the 
cash price, and the amount and date of the instalments, 
and a list of the goods, must be signed by the hirer and 
guarantor (if any), and a copy sent to the hirer within 
seven days of the making of the agreement. This 
note or memorandum must contain a notice, at least 
as prominent as the rest of its contents, of the right of 
the hirer to determine the agreement and the restriction 

4>Xhe bxmt is £50 for motor 'vbhiUoSp railway wagons or other railway 

rolling stock, and £500 for hvestook. 
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of the owner’s right to recover the goods, in the twms 
prescribed in the Schedule to the Act. 

3. If the owner fails to comply with any of the 
foregoing requirements, he is not entitled to enforce 
the hire-purchase agreement or any security or 
guarantee, nor to recover the goods from the hirer. 
But if the Court is satisfied in any action that a failure 
to comply with any of the above requirements (other 
than a failure to obtain the hirer’s or guarantor’s 
signature) has not prejudiced the hirer, and that it 
would be just and equitable tn dispense with the 
requirements, the Court may, subject to any conditions 
it thinks fit to impose, dispense with that requirement 
for the purpose of the action. 

Similar requirements apply to a credit sale agree- 
ment under which the total purchase price exceeds £5. 

(2) Right of the Hirer to detenu hie the hire-purchasi 
agreement. 

The hirer can determine the agreement at any time 
before the final payment falls due by giving written 
notice to the owner. He must then allow the owner to 
re-take possession of the goods, pay all instalments due 
up-to-date, and a further sum if necessary to bring his 
total payments up to one-half* of the hire-purchase price . 
Further, if he has failed to take reasonable (jaro of the 
goods, he wlU be liable to pay dainage.s for the failure. 
These provisions set a limit of his liability on termin- 
ating the agreement under the Act, and cannot be 
made more onerous by agreement, but if the agreement 
itself allows him to terminate it on more favourable 
terms, then he may put an end to the agreement on 
those terms. 

proportion is different when the hire-purobueo price uoladns 
inetollatioa chargee. 
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(3) Set^ri^mofthtOumer's RigMetorecofoer poMesaion 
of goods. 

After oue-third* of the hire-pnrchfise price has been 
paid or tendered, then, provided that the hirer has not 
himself put an end to the agreement, the onraer of the 
goods cannot take them back from the hirer without y 
the hirer’s consent, imless the owner obtains an Order 
of the Court. If the owner applies to the Court for 
such an Order, the Court may, without prejudice to any 
other power — 

(а) make an Order for the specific delivery of all 
the goods to the owner ; or 

(б) make an Order for the specific delivery of all 
the goods to the owner, and postpone the 
operation of the Order on condition that the 
hirer or any guarantor pays the unpaid balance 
of the hire-pmehase price at such times and in 
such amounts as the Court, having regard to the 
means of the hirer and of the giiarantor, thinks 
just, and subject to the fulfilment of such other 
conditions by the hirer or a guarantor as the 
Court thinks just. Tliis conditional Order will 
not be mode unless the hirer satisfies the Court 
that the goods are in his possession or control 
at the time when the order is made ; or 

(c) make an Order for the sj)ecific delivery of a 
part of the goods to the owner and for the 
transfer to the hirer of the owner's title to the 
remainder of the goods. This Order will not be 
made imless the Court is satisfied that the 
amount which the hirer has paid in respect of 
the hire-purchase price exceeds the price of that 

*Xbe pffopottion is dififerent when the liire-purchiiBe prioe inohides 
instaUatioii ohargea. 
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pcurt of the goods by at least one-third of the 
unpaid balance of the hire-purchase price. 

When the Court has made a conditional Order as in 
(b) above, the terms of that Order will replace the 
terms of the agreement as to payment, and any other 
terms of the agreement which the Order may modify, 
and on a breach of the Order or agreement, the owner 
must not take any civil proceedings (other them 
execution for moneys impaid under the Order) against 
the hirer or any guarantor otherwise than by making 
an application to the Court by which the Order was 
made. When the unpaid balance of the hire-purchase 
price has been paid in accordance with the terms of 
the Order, the owner’s title to the goods will vest in the 
hirer. The Court may at any time vary the conditions 
of the Order, or revoke the postponement, or make an 
Order for partial delivery to the owner as above. 

(4) Implied condiiiom and warraniies. 

Warranties — 

(а) that the hirer shall have and enjoy quiet 
possession of the goods ; 

(б) that the goods shall be free finm any charge or 
incumbrance in favour of any tliird party at the 
time when the property is to pass. 

Conditions — 

(a) that the owner shall have a right to sell the 
goods at the time when the property is to pass ; 

{b) that the goods shall be of merchantable quality. 
To this condition there are exceptions — 

(i) as regards goods let as second-hand goods, 
where the note or memorandum contains a 
statement to that effect ; 
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(ii) as regards defects of which the owner could 
not reasonably have been aware at the time 
when the agreement was made ; 

(iii) as regards defects which an examination ought 
to have revealed, if the hirer had made such 
an examination of the goods or a Ha rnple ; 

(c) where the hirer expressly or by implication 
makes known the particular purpose for which 
the goods are required, that the goods shall be 
reasonably fit for such purpose. 

The above warranties and conditions shall be implied 
notwithstanding any agreement to the contrary (and 
in this they differ from those implied under the Sale of 
Goods Act, 1893), except that condition (c) may be 
excluded or modified by agreement if the owner proves 
that before the agreement was made the provision was 
brought to the notice of the hirer and its effect made 
clear to him. 

(5) Miscellaneous Provisions of the Act. 

1. Any provision in any agreement is void whereby 
an owner or any person acting on his behalf is authorised 
to enter upon any premises for the purpose of taking 
possession of goods which have been let under a hire* 
purchase agreement, or is relieved from liability for 
any such entry. 

2. Owners are under a duty to supply certain 
documents and information on written request of the 
hirer. 

3. Where by virtue of a hire-purchase agreement a 
hirer is under a duty to keep the goods hi his possession 
or control, the hirer shall inform the owner of their 
whereabouts on written request of the owner. 
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4. Where a hirer is liable to make payment to one 
person under two or more hire-purchase agreements, 
he may appropriate any payment as he thinks fit. If 
he docs not do so, then the owner must appropriate 
the Slim paid to the satisfaction of the sums duo in the 
}iroportion which those sums bear to one another. 

5. Where the return of goods to the owner has been 
postponed by Order of the Court, such goods will not 
be deemed to be in the possession of the hirer with the 
consent of the owner so as to take them out of protection 
against distress by the landlord, or so as to malce them 
liable to seizure by the trustee in bankruptcy ; nor can 
goods be seized by a landlord as goods comprised in a 
hire-purchase agreement after the owner, having a 
light to recover possession, has commenced an action 
to enforce that right. These provisions are enacted to 
protect the owner against the claims of the landlord 
and the trustee in bankruptcy when he is pi-evented 
from obtaining jiossession on account of the provisions 
of the Act. 

§ 5. —Innkeepers . 

An innkeeper is bound to receive into his inn all 
travellers who apply m a peaceable maimer for 
admission tlieieto, and who are willing to pay a price 
commensurate uith the act'omniodation provided, and 
are in a condition fit to be received as guests, so long 
as there is sufficient and convenient room in the 
inn, and no reasonable cause or excuse for refusing 
to serve them. 

(JoiulamUne v. Impenal Lmdon BoUiB Ltd. ((1944), K.B. 603). 

Tlia plaintiff, » man i4 odour, was refused admiasum to the 
Imperial Hotel, Londm, althou^ tite defendants bad aufSoinnt 
room to receive him ; he was ready and -willing to pay, and ho 
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vu • man oi hi^ ahanoter and attainmaats, these being no 
ground on 'wliiiBE liie defendants were entitled to lefnae to 
teoeive and lodn him. He was in iaot aooonunodated at 
anothw neasby hotel belonging to the defendants. He sued 
the defendanta. 

Held .* The jdaintifE was entitled to snooeed, altfaongh no 
apeoial damaw waa prored. A traveller ia entitled to ^ooae 
tae hotel at wiioh he deaina to be a gneat, andit waanodefenoe 
to prove that there waa other aooommodstion reaaonably 
av^laUe. 

An innkeeper is not, however, bound to provide 
aocommodation for an unreasonably prolonged peiiodL 
He is also bound to provide meat and drink within a 
reasonable time upon payment therefor, unless he has 
a reasonable excuse. He is not bound, as a matter of 
law, to send out to procure food if he has none in the 
house, nor is he obliged to allow the whole of his 
provisions to be consumed during the day, but he is 
entitled to keep food for the evening meal or breakhtst 
next morning if he reasonably expects other traveUers 
to be arriving later. It is not illegal for an innkeeper 
to book tables for prospective guests, to serve only 
those who have booked tables, and to revise to serve 
anyone else, even if he has food in the house, unless, 
having regard to all the facts, such a refusal is un* 
reasonable (H. v. Higgins (1947), 2 All E.B. 619). 

At common law an innkeeper is liable for loss of or 
damage to a traveller’s goods unless occasioned by — 

(а) Act of God ; 

(б) the King’s enemies ; 

(c) negligence of the traveller himself. 

But an innkeeper is only bound to provide such 
accommodation as he possesses, so that if a oar 
belonging to a traveller is damaged by fitMt owing to 
the garage attached to tiie inn being unsuitable to 
withstand oold weather, liabiliiy would not tiiereby 
attach to the innkeeper {Winkworfk v. Ba/oe» (1931), 
1 K.B. 652). H 
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The izmkeeper’s liability commenceB when the 
traveler enters the inn as a guest, and is so received 
by the innkeeper ; and the liability may be incurred 
by reason of the loss of the goods, even before any 
refreshment or lodging has been supplied to the 
guest. It docs not affect the liability of the inn- 
keeper that someone other than the traveller who 
may lose his goods is answerable for the cost of 
accommodation and refreshment to the traveller 
(WrigM v. Anderton (1909), 25 T.L.R. 156). 

An innkeeper is under the same liability to a 
visitor of his guest as to the guest himself {Cryan v. 
Hold Rembrandt (1925), 41 T.L.R. 287). 

The Innkeepers’ Inability Act, 1863, enaets that no 
innkeeper shall be liable to his guest for loss of, or 
injury to goods or property brought to the inn (other 
than a horse or other live animal or carriage) to a 
OBEATEB AHOXmT THAN £30, UnleSS .* 

(i) the loss has occurred thi'ough the wilful act, 
default, or negligence of such innkeeper, or 
his servant, or 

(ii) the goods in lespect of which the loss has been 
incurred have been expressly lodged for safe 
custody with the innkeeper, in a sealed box 
if so required by him. 

It will be seen from tliis tliat if the goods are lost 
through the wilful act, default, or negligence of the inn- 
keeper or his servants, there is no limit to the liability 
of the innkeeper; but if the loss occurs otherwise, 
the innkeeper’s liability is limited, unless the goods 
have actually been deposited for safe custody. 

Ihiuiii WhitduHue v. BideM ((1908),24T.L.It. 766H.L.), 
a jewdleT’s traveller handed his bag containing jewellery, the 
vahie of which was in excess of £30, to the hotel porter, niio 
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knew that it contained jewellery, and who placed it in the 
hotel office, this being the place cominniily oaed fw the deposit 
of bags containing jewellery. The toaveller hod frequently 
used the hotel, and had always acted in fcbia way. The bag was 
stolen, but the innkeeper was not liable in nrnnii of £ 30 , w"««» 
the loss did not arise from the wilful act, default, or nef^gence 
of the innkeeper, and the bag had not been expressly deposited 
for safe custody. 

To be entitled to the benefit of the Act the 
innkeeper is bound to exhibit a copy of the first section 
of the Act in a conspicuous part of the hall of the 
inn. The copy must be correct in substance, or the 
innkeeper will lose the protection the Act affords (Spice 
V. Bacon (1877), 2 Ex. D. 463, CJ.A.). If the copy of 
the section is placed on the wall of a passage lea^g 
from the hall and is fixed above a glass case 5' 8" 
high, it cannot be regarded as being exhibited in a 
conspicuous part of the hall of the inn (Shacklock v. 
Elthorpe, Ltd. (1938), 54 T.L.R. 224), although in this 
case the innkeeper escaped liability arising out of the 
theft of jewellery by reason of the negligence of the 
guest. 

It is a common jiractice for hotel proprietors to 
post notices in the bedrooms to the effect that “ all 
articles of value should be deposited at the office and 
a receipt obtained for the same." Such a notice does 
not (^erate to terminate the liability of the proprietor 
(in his capacity of innkeeper) in the event of loss. 
There is no obligation on the part of the guest to lodge 
his valuables for safe custody, and if goods are lost, 
negligence of the guest must stiU be proved (Carpenter 
V. Haymarket Hotel, Ltd. (1930), 170 L.T. 340). The 
whole matter appears to turn upon the questiem as 
to whether the guest acted reasonably in the circum> 
stances. U a guest left valuable jewellery in an un* 
locked drawer in his bedroom, and the same was 
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BtoloQ. by an emplc^ee of the hotel, he would not be 
able to recover from the innkeeper {Chamier v. 
De Fere Hatd (1928), 72 S.J., 155), but if jewellery in 
constant use {e.g., a ring, as in Carpenter v. Haymarhet 
Hatd, Ltd.) is lost, the innkeeper would generally be 
liable, as it could not be regarded as reasonable for 
the guest to go to the office of the inn on every occasion 
that she desired to wear the article, nor could she be 
reganjed as negligent in retaining the goods in her 
room. The whole question seems to be one of degree. 

The decision in Aria v. Bridge House Hold {Staines), 
lAd. ((1927), 163 L.T. 470), is of value in that the 
Court held that the limit of £30 provided for under 
the Act did not cover a motor car which is regarded 
as the modem equivalent of “ horses and carriages.” 

An innkeeper has, at common law, a lien on all 
such goods of his guest as he is bound to receive at 
the inn, and this whether the goods belong to the 
guest or to some other person ; thus the innkeeper’s 
lien has been held to attach to sewing machines sent 
to a commercial traveller for sale, or to a piano which 
was hired by a guest ; and even to stolen goods 
{Mforsh V. Conmisdon&r of Police (1945), K.B. 43) ; 
but if the innkeeper knows that the property does not 
belong to the guest, and such property is sent to the 
guest to be used for a particular purpose, e.g., a piano 
sent by the manufacturer to a professional pianist to 
play upon during his stay at the inn, the lien will not 
attach to such property {Broadwood v. Qranara (1854), 
10 Ex. 417). 

A lien attaches in respect of the whole sum due 
from the guest to the innkeeper, and not merely for the 
amount due in respect of the goods detained. If the 
innkeeper takes security, the lien is not thereby lost. 
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In the exemise of the lien the innkeeper is not lequized 
to be more careful of the goods which form the subject 
of the lien than he is of his own goods. 

It a Uen attaches to fare and 'wearing apparel of 'the gueati 
and the innkeeper keqis them in a cnpboairi with goods of hia 
own of a aimilar oharocter, there is no liability for damage done 
by moth or rate (An^us v, MeLacMan (1883), 23 Gh. D. 330). 

Under the Lmkeepers Act, 1878, in addition to 
the lien at commcoi law, the innkeeper 'with whom 
goods have been left by a guest who has not paid 
his bill, may sell such goods by auction after they 
have been in his possession for six -weeks without 
payment. Notice of the sale must be given by an 
advertisement in a London and local ne-wspaper at 
least one month before the sale is to take place, such 
advertisement setting forth the description of the goods, 
and, if known, the name of the owner. 
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CHAPTER VIII 
CARRIAGE 

The law relating to carriage is part of the law 
relating to bailments and falls under the category of 
bailments for reward. 

§ 1.— Common Carriers. 

A common carrier is one who, for reward, holds 
himaolf out as willing to transport from one terminus 
to another the goods of those who choose to employ 
him for the purpose. 

The owner or master of a general sliip is a common 
carrier {Laveroni v. Drury (1862), 8 Ex. 166, 170). 
So also is a barge-owner who hires out his barges for 
the carriage of goods to any person applying for them, 
where the customer has the right to fix the points of 
arrival and departure of the vessel (Liver Alkali Co. 
V. Johnson (1874), 9 Ex. 338 Ex. Ch.). 

The Postmaster-General has been held w>t to be a 
common carrier. 

A carrier of passengers only is not a conuium 
carrier {Christit v. Qriggs (1809), 2 Camp. 79), nor 
is a carman doing odd jobs under special contract 
{Brind v. Dale (1837), 2 Moo. & Rob. 80). But a 
notice in a public conveyance limiting liability to a 
certain sum where a “cheap” ticket is taken will 
not absolve a carrier whose negligence results in 
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injury to hu passenger from liability to pay damages 
to the lull amount of such injury, unless he gave an 
option to the passenger of travelling at the full rate 
without restriction on his rights (Clark v. West Ham 
Corporation (1909), 2 K.B. 858). 

{2. — ^Reaponaibilities of Common Carriers. 

The common carrier is hownd to carry goods of the 
class which he holds himself out as being ready to carry, 
of any person offering to pay the hire, unless his 
carriage is already full, or there is some extraordinary 
risk attaching to the goods. He must carry them 
without unnecessary delay and by his ordinary route, 
or such other route as may be specifically agreed upon. 

The goods must be delivered to the carrier, or 
to some person authorised by him to receive them, 
otherwise the carrier will not be liable. 

ThvB, goods were oontraoted to be oacried by A., under 
an agreement that either the owner or his servant shonld 
tnvd with them, and take oaie of tiiem ; and this was held 
not to be delivery to A. as a common oanier (Brini v. Dole, 
SHjira). 

The carrier must charge a reasonable price for 
his services, but is not bound under common law 
to charge a uniform price. He has a hen at common 
law on the goods for his charge for carriage, and this 
is good both against the consignor and the consignee ; 
and although by usc^ or the course of dealing the 
lien may extend in respect of a general account due 
to the carrier, it is as a rule only a particular lien. 

At oomhon law the cabbibb is an insubeb of 
THE ON)ODS in the sense that he warrants to carry and 
ddiver the goods safely and securdiy. A common 
oanier is therefore liable, even though he has not been 
negligent ; but he is not liable for any loss of, or 
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damage to, tbe goods if suioh loss or injuiy arises 
from — 

(i) an act of God, or 

(ii) an act of the King’s enemies, a term which 
includes rebek {H.M. Secretary of State for 
War V. M.O.W. Sly. Co. of Irdand (1923), 
2 I.B. 102), or 

(iii) the negligence of the consignor, e.g., bad 
packing, or 

(iv) the inherent vice of the goods carried. 

In order to avail himself of these exceptions the 
carrier must show that he was fulfilling his contract 
at the time when the accident happened (Morrieon 
(b Co. Ltd. V. Shaw SaviU <b Albion Co. (1916), 
2 K.B. 783). In Nugent v. Smi^ ((1876), 1 C.P.D. 
423, C.A.) it was laid down that for a loss to be attri* 
butable to an act of God it must arise from a direct, 
riolent, sudden and irresistible act of nature wjuou 
OOXTU) NOT BB FOBESXBN, Or if foreseen OOULD not 
BE Bkevented. If, however, the carrier has omitted 
to take reasonable and necessary care, or if he does 
not provide a proper carriage, he wiU be liable in any 
case {Steinman v. Angier Line (1891), 1 Q.B. 624). 

A carrier will not, however, be liable where the 
goods are lost or damaged througli neglect attributable 
to the owner without neglect on his own part, nor will 
he be liable if damage arises through inherent vice or 
natural deterioration of the goods themselves. And 
even if the defect is obvious at the time they are 
delivered to the carrier, as for instance, if they are not 
properly packed, the carrier can set this up as a 
defence against the claim in respect of such damage, 
and he will succeed if he can show that the cause 
of the damage was in fact the bad packing {QoM 
V. S.E. A C. JUy, Co. (1920), 2 K.B. 186). 
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li uamage will be caused by delay, the carrier 
should be iuframed of the fact, otherwise he will not 
be liable if in ordinary circumstances delay would 
not damage the goods (Baldivin v. London, Chatham 
ds Dover BaUimy (1882), 9 Q.B.D. 682). 

A contract of carriage not being vberrimce fidei, 
non-disclosure by the consignor of material facts 
(apart from the dangerous character of the goods) will 
not relieve the carrier of liability if he has committed 
a misfeasance in respect of it {Sleat v. Fagg (1822), 
5 B. & Aid. 342). If the carrier has been negligent, 
only fraudulent concealment of value would be 
sufficient to discharge him from liability, even apart 
from the Carriers Act, 1830. If fraud or deceit is 
practised on the carrier, he will be under no liability 
if the goods are lost or stolen (Walker v. Jackson 
(1842), 10 M. &; W. 161). But if there is no fraud, 
and goods are accepted unconditionally, the carrier is 
liable for negligence. 

Thoa, where A. employs B. to carry a packet from a bank, 
without statmg, although the omission was not wilful, tliat 
such packet contained bank notes, and £. made no enquiry, 

B. was held liable for the loss (Long v. Dialrief Mrsamgfr Co. 
(1916), 32 T.L.B. 506). 

The carrier may also, at common law, limit his 
liability in various ways at his discretion ; e.g., as to 
the mode of conveyance or delivery, times for transit, 
the articles that he professes to cany, the price to be 
paid, and the time for payment. For instance, railway 
companies may declare themselves not to be common 
carriers of bicycles. 

A carrier can always make a special contract with 
the customer, and thus limit his responsibilities, 
and a public notice or declaration limiting the liability 
of the carrio:, if brought home to a customer, amounts 
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to a special contract. Suoli oontracts may extend 
to give protection even against gross negligence or 
tlieft by the carrier’s servant ; in fact, to everything 
except vdlfnl acts of the carrier. 

Where the consignor of goods knows that they are 
of a dangerous character, it is his duty to give notice 
to the carrier of this fact. 

Thus, in BamfiM v. Ooole 4e Sheffield Transporl Co, ((1910), 

2 K.B. 04), feiro-silicon was forwaided by barge, the oon- 
aignoiB describing it to the carrier as general cargo. The 
carrier did not know that the goods were dangerous, and 
had no means of ascertaining that fact, neither lUd the oon- 
signors, when they consigned them, know it. lu oonsequenoe 
of gases given off by the substanoe, the carrier died, and his 
widow sued the oonBignora for damages, which she was held 
entitled to recover, on the ground that the defendants, when 
they forwarded the goods, impliedly warranted that they were 
safe to be carried. 


§ 3. — ^Duties of the Carrier. 

It has already been sho'wn that the canio: is 
bound to carry the goods tendered to him, if he has 
room in his carriage, so long as the goods are ci the 
kind that he professes to carry, unless there is some 
extraordinary risk. Upon completion of the transit 
he must deliver the goods to the consignee, as instructed 
by the consignor, unless he is ordered by the cmisignee 
to deliver such goods at a different address. 

The causignor may change the address to which 
goods are to he delivered during the transit, by a 
notice to the canier, and he will be respansible if 
he does not deliver accordingly. 

Where it is customary for the consignee to send 
for his goods at a wharf or other place of arrival of 
the carrier, the carrier must keep the goods fw a 
reasonable length of time at his own risk, until the 
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eonsignee or his assigns take delivery, and his liability 
as a common carrier will continue until this reason* 
able time has elapsed (Bourne v. OcUUffe (1843), 
5 Scott 667). 

Where the goods are refused when tendered to 
the consignee, the carrier ceases to be liable as a 
common carrier, his only liability being that of an 
involuntary bailee. 

After the liability of the carrier, as such, has 
ceased, he may render himself liable as warehouseman, 
if he keeps the goods in his possession. Where he 
does this, either expressly as warehouseman or in 
respect of his lien for charges, he is liable to exercise 
reasonable care in respect of the goods, even though 
he may have notified the consignee that he holds 
them at the owners’ sole risk ; he is, however, 
entitled to all reasonable expenses incurred by him 
in the exercise of such reasonable care (Cfreat NortTi&m 
Baihoay v. Svxiffield (1874), L.B. 9 Ex. 132). 

§4. — ^Action against the Carrier. 

If the goods are lost or not delivered, it will depend 
on the circumstances who is the proper person to take 
action against the carrier. As a general rule, when 
goods are delivered to the carrier by the seller, the 
property vests immediately in the buyer, and he is 
the person who should sue ; but if the property has 
not passed to the buyer, the consignor may do so. 

§6. — The Carriers Act, 1830. 

Owing to the hardship of the common law upon 
earners, by reason of their being bound to carry 
goods of any size or value, they tried to limit their 
liability by the publication of notices to the effect 
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tliat they vouM not be responsible for property 
aboTe a stated ralue, unless at the time such jffoperty 
was handed to them its nature and value were 
declared, and an increased charge in respect thereof 
paid. Many points were raised for determinatiQn 
in respect of such notices, particularly whether partfes 
forwarding such goods had been aware of ; 
and owing to this uncertainty the Carriers Act, 1830, 
was passed. 

The earners Act provides that carriers are not to 
be liable for loss or injury, in the case of certain 
specified articles of more than £10 in value unleaa, 
at the time of delivery of the articles to the earlier, 
the nature and value of them have been declared 
by the person sending them, and an increased charge 
paid (§ 1 ). The party paying the increased charge is 
entitled to a receipt, which need not be stamped (| 3). 
Such articles include — 

Gkdd or silver coin, msniifBotuied or unmiuiufaotiiied gold 
or silver, jeivelleiy, predous stones, watches snd clom, 
silk and fun. 

In order that the carrier may obtain the pro* 
tection of the Act, he must cause a legible notice 
of the increased charge to be posted in a conspicuons 
place in his office or warehouse, and such pubHcation 
is deemed to be sufficient notice to the customer (§ 2). 

In the event of an action in respect of the goods, 
the carrier is not bound by the declai'ed value thereof, 
hut may demand proof of the actual value. 

The carrier is protected, where the value is not 
declared and the increased charge paid, in the case of 
a loss {ffising even from gross negligence ; and he is 
also protected if there is a loss of or injury to goods 
which have been negligently taken b^ond their true 
destination {Morriit v. Nor&^ Ecistem Eaihva/y Co. 
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(1870), 1 Q.B.D. 302, C.A.). But he is not protected 
jf the lo6B arises by felony on the part of his servant 
({ 8) ; and if the same is proved, it is unnecessary 
to show that there was negligence on the part of the 
carrier {Metcalf v. London, Brighton ds SontHik Coast 
Sailtoay Co. (1858), 4 C.B. N.S. 307). Nor does the 
protection extend to damage caused by delay for which 
the carrier is responsible. 

It was formerly held in several cases that the 
carrier was not precluded from gaining the protection 
of the Act in cases where he had failed to give the 
requisite notice, and the consignors had not declared 
the value of the goods ; but these decisions have 
been doubted in the ease of Rosenthal v. L.C.C. 
((1924), 88 J.P. 157). 

The Act only ajqjlics to land earriers ; but where 
there is a complete contract to carry goods partly by 
land and partly by sea, the same is divisible, and if 
the loss takes place on land the carrier will be entitled 
to the protection of the Act {Baxendale v. Qreat 
Eastern Railway Go. (1869), L.R. 4 Q.B. 244, Ex. Ch.) ; 
but it is for the carrier to prove that the goods were 
lost during the land portion of the transit, in order 
to bring himself within the x>i'<}'^Bions of the Act 
{L. N. W. Ely. V. Ashton Go. (1919), 36 T.L.R. 
708, H.L.). 

As a result of this decision, opportunity was 
taken to introduce into the Railways Act, 1921. an 
addition to the Carriers Act (to be incorporated as 
f 11) to the effect that the expression “common 
carrier by land ” shall include a common carrier by 
land who is also a carrier by water, and as regards 
every such common carrier this Act shall apply to 
oaniage by water in the same manner as it applies 
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to coniAge by land. Althoogh the tenos of this 
new sectiGn axe unequiyocal, § 66 of the Badlways Act, 
1921, under the general powers of which the amend- 
ment is effected in the Sixth Schedule, refers to this, 
as to other alterations, as relating only to railway 
companies, so that presumably common caxiiers, 
other than railway companies, arc still subject to the 
provisions formerly existing. 

Tf a party is entitled to recover damages in respect 
of a loss incurred, he may also recover the increased 
charges. 

Except with regard to the articles to which the 
Act applies, the carrier caimot limit his liability by 
public notice (§4), but he may make a special contract 
for that purpose with the customer. Such contract 
can be made by the inclusion of the terms of the 
contract in the receipt for the goods, except in the case 
of railway companies and canal companies. 

'§ 6. — Railway Companies as Carriers. 

Railway companies are under no statutory 
obligation to be common carriers. The}' may be 
common carriers if they choose and if they profess 
to act as such, but even where they have so acted, 
they have a right to cease to be common carriers 
at any time {Smith de Sons v. L. d: N. W. Rhf. (1919), 
35 T.L.H. 99). But where railway companies act 
as common carriers, § 89 of the Railway Clauses 
Act, 1 845, provides that their liability shall be limited 
in the same manner as that of other carriers, and that 
they shall enjoy the same protection and privileges. 
Except where the law has bemi modified by Statute, 
decisionB applicable to ordinary carriers apply also 
to railway companies. 
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By the Bailwa 3 r 8 Act, 1021 (§ 56 and Sixth 
Soh^tile) certain modificatians of the proTisiona 
of the Carriers Act were made, so far as the contract 
rdated to railway companies ; the limit of £10 
was increased to £25, and silks, whether in a manu- 
factured or unmanufactured state, were withdrawn 
from the schedule presumably on account of their 
lessened relative value since 1830. 

Such companies are bound in law to carry 
passengers who offer themselves, or goods or live 
stock which are offered to them for carriage, but 
only to the extent to which they hold themselves 
out as common carriers. For liability of railway 
companies to passengers in respect of injury, see 
p. 407 post. 

Railway companies frequently made special 
oontractb with the owners of goods by embodying 
the terms thereof in the receipt for the goods ; and 
it was judicially decided in many cases that such 
companies were thereby properly enabled to limit 
their liability as insurers of the goods, even in spite 
of gross ne^gence. It was held to create a good 
special contract even when the consignor of the goods 
had not signed any document, or merely where a 
ticket was delivered to him, or, in one case, where 
a verbal statement had been made to him by an 
official of the company {MorvtUe v. Qrwt NorOtem 
Baihoay Co. (1852), 21 L.J. Q.B. 319). This state 
of affairs created so much public dissatisfaction, 
that by the Railway and Canal Traffic Act, 1854, 
restrictions were placed upon the power of railway 
otnapanies to contract out of their common law 
liability. 

By § 7 of this Act, railway companies are 
prevented from contracting out cX. their liability as 
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omnmaa camera by means of a public notice. Saob 
notices ace to be null and void. They may, howeTsr, 
make special oontracte with peraons sendhig animM-la 
or goods, provided such contracts are in writing, 
signed by the owner or person delivering the goods, 
mid ARE KBABONABiiX ix THTHTit TBRMS. The Court or a 
Judge will decide what is just and reasonable {Peek 
V. North Staffordshire Baiiway Co. (1863), 10 H.L. 
Cas. 473) ; and it appears from the case quoted that 
a condition providing that the company sbell not 
be responsible for any damage, however occasioned, 
is unreasmiable and bad, unless an option is given 
to the consignor of other reasonable terms. {See 
also RiggaU v. Ghreat Central Railway Co. (1909), 
25 T.L.B. 754.) 

If the consignor has an offer made to carry his 
goods on reasonable terms, and an alternative offer 
to carry at a reduced rate, on condition that the 
company shall not be liable for the negligence of 
its own servant, such condition will hold good if the 
consignor deliberately accepts the alternative 
{McCarihey v. Qreat Western Railway Co., 12 A.C. 
218). 

The section only applies to those cases where the 
ne^ect or default of the company has caused loss or 
injury ; if the loss is purely accidental, any special 
contract will hold good, and tliis whether the same is 
reasonable or not, and even though it is not signed 
{Harrison v. London, Brighton SonUt Coast RaUway 
(1862), 31 L.J. Q.B. Ex. Ch. 114, 119). And the words 

newest or default " do not include loss of the goods 
by reason of them being stolen by a servant cd the 
company, and the company can therefore {nrotect 
itself from liability for this by means of a 
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qiecial contract, even though such oontraet is neither 
just nor reasonable. 

Thus, wherr jeu'pllcty to the value of £250 waa forwarded 
by rail, the vajue not being declared at the time of forwarding, 
and the gooda were atolen, the goods being within tho Canien 
Aot, the company was not liable, though it would have been 
if the value had been declared (iSAuw v. Qrfat Wfattm Jtaihvay 
Co. (1894), 1 Q.B. 373). 

This case applies only to a theft by a servant of 
the company, which was not caused or facilitated by 
the negligence of the company. If the goods were 
stolen by a strangei’ to the company, the difference 
would be that the company would only be liable if 
the value of the goods had been declared, and an 
extra charge paid for them under the Carriers Act. 

Ill any special contracts under the Act the 
signature is only necessary where the company is 
itself seeking to escape liability by the terms of the 
contract ; if the consignor himself is setting up a 
contract, the company is precluded from setting 
up a defence that the same is not signed {Baxendale 
V. Oreat Eastern Railway (1869), 4 Q.B. 244, Ex. Ch.). 

The liability of the company for injury to animals 
arising from the neglect or default of the company or 
its servai^ts is limited as follows : 

For any horse . . . . £100 

For any neat cattle . . . . £50 per head 

For any other animal . . £5 per head 

unless the value is declared at the time they are 
forwarded, and an increased rate paid enr agreed to 
be paid (Railways Aot, 1921 (Sixth Schedule) amending 
the provisions of the Railway and Canal Traffic Act, 
1854). 
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'Die liinitatiotn of the comp^y’s liahUity 'attaohei, 
even though the injuiy is d(me before the animal is 
actually booked. 

Thus in Hodgman t. Weat Midland Bailuxiy Co. ((1S64), 

5 B. & S. 173) a horse was taken to the station for the purpose 
of being forwarded, and backed upon some ironwork which 
had been left in the station by the neglect of the company ; 
the horse was killed, and it was held that the owner could not 
obtain more compensation than £50 (the limit then in force), 
although the loss occurred before it was possible in the 
ordinary course for a declaration of value to be made. 

By the Regulation of Railways Act, 1868, § 14, it 
is provided that in the case of through booking 
contracts, partly by rail and partly by sea or canal, 
the company can free itself from all liability for 
loss arising from the perils of the sea or navigation, 
by a notice published prominently in the booking 
office, and clearly and plainly printed on the freight 
note. This section only applies to goods, and by its 
means the company is able to limit its liability as 
insurer of the goods. {See also amendment of Carriers 
Act referred to on p. 400 ante.) 

§ 7. — Passengers ’ Luggage . 

Railway passengers are generally allowed to take 
as a matter of right a specified amount of luggage 
without any charge other than the passenger’s own 
fare. This luggage is carried by the company as 
insurer of goods within the provisions of the Carriers 
Act, and § 7 of the Railway and Canal Traffic Act, 
1854; the passenger must, however, if the luggage 
is of a value exceeding £10 (now £26), declm« the same 
to the company, and pay the increased charge, other- 
wise the company is not liable {Caeswell v. Cheshire 
Lines Committee (1907), 23 T.L.R. 580). 

In the case of Bunch v. Great Western Baihaoj/ Co. 
((1888), 13 App. Cas. 31), where the luggage was 
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intended to be put into the compartment 'with the 
passenger, but -was lost before this was done, but 
after it had been given in charge of a porter, the 
House of Lords held that the company were still 
liable as insurers, unless the loss was occasioned 
by the passenger’s own default. The company appears 
to be bound to prove negUgenoe in the passenger 
(or one or other of the common law exemptions from 
liability of a carrier), and that the loss resulted from 
it, in order to escape from liability as insurer {Ehinger 
V. S.E. ds C. My. Co. and Pidlman Car Co., Ltd. 
(1922), 38 T.L.R. 678). 

The law as to the liability of 'the railway company 
where the luggage is placed in the compartment in 
which the passenger travels has, however, in recent 
years, been somewhat modified owing to the modem 
conditions of travel. It seems clear that the company 
'wiU not be responsible for loss if the luggage remains 
continuously in 'the custody of the passenger, but if 
the luggage remains in the compartment whilst the 
passenger is in a dining car at the implied invitation 
of the company, tlie latter must be regarded as 
assuming responsibility for loss that may arise during 
the passenger’s absence, unless negligence on the part 
of the passenger can be proved {JohnMone v. L. <k N. E. 
Saihoay Co. (1928), reported in “The Accountant,’’ 
3rd March). Liability would not, however, attach to 
the company if the goods were of the class covered by 
the Carriers Act, 1830, and the provisions of that 
Act had not been complied 'with. 

Even where luggage was handed to a porter to be 
placed in a first class compartment, the passenger, 
holding a third clasB ticket, travelling partly in the 
dining car and partly in a third class compartment. 
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and iip<Ki arriving at the destinatian, it was diecovered 
that the luggage was missing, it was held that the 
railway company was liable where there was no 
evidence that the passenger’s negligence had occasioned 
the loss (Voaper v. O. W. Raihmy Co. (1928), 1 K.B. 
340). 

In order that the passenger may recover for any 
loss in respect of his luggage, he must be travelling 
in the same train. 

Thus in Becker t. Oreat Eastern Baibvaij Co. ((1870), 5 Q.B. 

241) the passenger sent his luggage forward with a serront, 

and followed on himself by a later train ; upon the luggage 

being lost the company was not liable in respect of it. 

The livery of a servant is his luggage, and this, 
although it is actnaUy the property of the person 
employing him, consequently only the servant can 
sue if there has been an omission to deal with it with 
proper care, or to deliver it up when the journey is 
completed; but where through the neghgenoe of 
a servant of the company the property of the master 
which was being carried as the personal luggage 
of the servant, was damaged through being upset in 
front of a train, it was held that the master could 
sue in tort {Meux v. Oreai Eastern BaUway Co. (1895), 
2 Q.B. 387). 

That case appears to lay down the principle that 
when property is lawfully on the premises of a 
railway company, and is lost or damaged through 
the negligence of one of the company’s servants, 
the company is liabile in tori whether or not such 
owner is a passenger. 

It is important to determine what is “personal" 
luggage, so that the company will be held to be 
insurers of it, even when carried without charge. It 
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must not be mei'cliandise, but will include clothing and 
everything required for the personal use of the 
passenger. The papers of a solicitor have been held 
not to be passenger’s luggage {Phdps v. London tb 
North Western BaUway Co. (1865), 19 O.B. N.S. 321). 

A comedian’s theatrical clothing and properties 
have been held not to be passenger’s lu gg age (OiJbey 
V. G.N. My. Co. (1920), 36 T.L.B. 562), as also a 
violcmcello carried by a player for his professional 
use {Q.W.R. Co. v. Evans (1921), 38 T.L.B. 166). 

The liability of the company extends not only 
to the actual transit, but also to that time when 
the luggage is passing to or from the vehicle which 
carries the passenger to or from the station, and also 
to the time during which it is upon the platform. 
If the luggage is in the charge of the owner or of 
his agent, the liability of the company ceases ; and 
if it is delivered by a passenger to a porter, it will 
be a question of fact as to whether such porter was 
an agent of the company or the agent of the passenger. 
If a passenger arrives too early for his train, and 
hands his luggage to a porter who undertakes to label 
it for its riestination, the luggage is in the custorly 
of the company as common (‘arriers, and it cannot 
protect itself by a notice disclaiming liability 
(Lovel V. London, Ckalham dk Dover Baihmy Co. 
(1876), 45 L.J. Q.6. 476 ) ; but where the passenger 
leaves the luggage in charge of a pmrter, without 
diiections, and goes off on his own business or pleasure, 
it has been held that the porter is the agmt of the 
passenger, and the company is not liable {AgreE v. 
London A North Western BaHway Co. (1876), 34 
L.T. 134 ; Wekh v. London ds North Western Railway 
Co. (1885), 34 W.R. 166). 
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Railway companies are not bound to warehouse 
luggage, and in consequence § 7 of the Railway and 
Canal l^affic Act, 1854, does not apply to luggage in 
l^e cloak-room. Any conditions which the company 
purports to impose upon passengers placing lu ggage in 
a cloak-room must be brought to the passenger’s 
notice, otherwise he is not bound by them. In Fan 
T60, V. South Eastern Bailway Go. ((1862), 31 L.J. 
C.P. 241), it was held that if a passenger takes a cloak- 
room ticket for luggage deposited, and does not trouble 
to rend it, he thereby assents to the conditions imposed ; 
and it is immaterial that such conditions (not 
amounting to fraud) arc unreasonable {Oihand v. 
Great Eastern Bailway Company (1920). 36 T.L.Bi. 
884, D.). 

The railway company has a lien upon the 
passenger’s luggage for an unpaid fare, but it has 
no right to sell. A company has also been held 
to have a lien against the owners of a sewing machine, 
which had been dejjosited with it by the person 
who had hired it under a hire-purchase agreement, 
for the payment of the cloak-room charges (Smger 
Sewing Machine Co. v. London tSu South Western 
Bailway Co. (1894), 1 Q.B. 383). 

§8. — Carriage of Passengers. 

Bailway companies are not insurers of i)asBengecB, 
their liability arising only from negligence ; and it is 
therefore necessary for a passenger seeking to recover 
for injury to prove negligence on the part of the 
company. Even if he proves negligence, the company 
will not be liable if there has been contributory 
nef^gence cm his own part. 
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Bailway oompaoies are not bound to isaue 
tune tables, though it is the custom to do so. When 
a time table is issued, it amounts to a contract with 
the public by the publishing company that its own 
trains and the trains of other companies will run as 
stated therein {Denton v. Oreat Northern Saikoay 
(1856), 5 E. A; B. 860). If the time table cmtaius 
a promise “ to pay every attention to ensure 
punctuality,” this overrides a term negativing 
responsibility for any delay; but if such promise 
is broken, the company is not answerable to the extent 
of the cost of a special train engaged by the passenger 
{Le Blanehe v. London ds North Western BaSway Co. 
(1876), 1 C.P.B. 286, C.A.). Hotel expenses would, 
however, in ordinary cases be recoverable, so long 
as the fact that they had to be inciurred was the 
result of the negligent delay of the company. 

In contracts involving the carrying of passengers 
by land and water there is not, in the absence of any 
special agreement, a contract to carry at any particular 
tune. 

In Crane t. Tyne Bhippii^ Co. ((1897), 13 T.L.B. 172), 
the plaintiff had a tetom ticket by boat from London to 
Neurcaetle ; he wee deeirous of returning on a particular day, 
but was preTented from doing so owing to the boat breaking 
down, and as a oDnaequenoe he took the train to London. He 
was unable to recover by action the expenses incurred by him. 

§0.— Carriage by Sea. 

It has already been shown that the Carriers 
Act, 1830, enables common carriers to limit their 
liabilities, under certain circumstances, so far as 
carriage by land is concerned; but in carriage by 
sea the carrier u liable for all loss or damage, however 
caused, except where his liability is limited by special 
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ocmtract ; at is restricted by the Merohaiit Shipping 
Act, 1894. {See p. 427 posL) Also, being a common 
Barrier, the carrier can always avail himself of the 
exceptioDB, act of God, King’s enemies, and inherent 
vice. 

This special contract is known as the contract 
of affreightment, and takes the form either of a 
charter-party or of a bill of lading. 

(a) Charter-party. 

A eharter-pariy is used where a merchant hires 
the ship, or part of it, for the carriage of goods on 
a particular voyage, or during a particular period, 
for a sum of money called freight. By the terms of 
the charter-party the charterer, as a rule, only contracts 
for the use of the ship ; possession remains with the 
owner, and navigation is carried on by his servants. 
But sometimes in a time-charter there is an absolute 
letting of the whole ship, which thm leaves the 
possession of the owner and comes under the abso- 
lute control of the charterer, and is nav^ated by his 
servants. 

The usual terms of a charter-party consist of mi 
undertaking by the shipowners that the ship, being 
seaworthy and furnished with necessaries, shall be 
ready by a certain day to receive the cargo, shall 
sail when loaded, and deliver the cargo at the port of 
destination ; a clause being, usually, also inserted 
exonerating the shipowner from any liabilify in 
respect of loss which may arise by the Act of God, 
the Eling’s enemies, arrest and restraint of princes, 
rulers and people, fire, barratry of the master or 
crew, gales, strandinf^ and other dangers of 
navigation. The charterer, on his part, undertakes 
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to load and unload the ship within a specified number 
of days, called lay or running days, and if he delays 
the ship longer, to pay demurrage ; and he also 
undertakes to pay freight as agreed. 

In every chaiier-party the following undertakings 
cm the part of the shipowner are implied by law ; — 

(a) That the owner undertakes to make the 
ship seaworthy. 

(h) That the ship shall be ready to commence 
the voyage and load the cargo and proceed 
on the voyage with reasonable dispatch. 

If the delay is such as goes to the root of 
the contract, and thereby the charterer loses 
all benefit under the contrac't, he may refuse 
to perform his pait of the contract altogether 
{Freeman v. Taylor (1831), 8 Bing. 124). 
If the delay is not so giavo os to have the 
above result, the charterer merely has a right 
of action for damages against the shipowner. 
But if the delay is caused by supervening 
circumstances over which the shipowner has no 
control, and is such that the whole commercial 
object of the venture is frustrated, the rights 
and obhgations of both parties to the contract 
are destroyed. {See Chaplei’ T, § 11 (d).) 

(c) That the ship shall not deviate except for 
good cause or as provided for in the contract. 

The circiunstances under which deviation 
is excusable are substantially the same as those 
under which a deviation is permitted in a con- 
tract of Marine Insurance. {See p. 351 arUe), 

It has, however, been decided that where there 
is an obligation under the charter to load a full 
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cargo, and this ia not done, tiie shipowner is justified 
in deviating for the puipcxse of taking other cargo 
to fill up, if such deviation is a reasonable step to 
take in mitigation of the damages to which the ^p- 
owner would be entitled, as the result of the failure 
on the part of the charterer to load a full and complete 
cargo {Wattema, Reded ds Aktieedahcib v. W. H. 
MvUer <4 Co., Batavia (1927), 2 K.B. 99). In genial, 
deviation is only permissible in the circumstances 
already considered and not where it operates merely 
for the pecuniary benefit or advantap;e of the ship- 
owner. 

Thun ui Foscolo Mango ds Co., lAd. v. StagglMw Ltd. ((1931), 

2 K.B. 48) where workmen were on boiiid a ship proceeding 
from Swansea to Coustanhnople, for the purpose of watching 
the operation of certain machinery recently installed, and 
these workmen were landed at St. Ives, at which the Teasel 
would not normally have called, the deviatiou was ronaidered 
unreasonable, and the shtpowneia uero liable for loss which 
the cargo sustamed in the course of the voyage. 

All these undertakings are conditions precedent 
to the contract, and the breach of any of them 
disentitles the shipowner to rely on any of the 
exceptions contained in the chaiter-party. Hu 
position then becomes that of an ordinary common 
carrier, and in order to escajic liability for loss or 
damage to the goods, he must show that such loss 
or damage was caused by the Act of God, King’s 
enemies, or inherent vice of the goods, and that it 
was boimd to have occurred even if the undertaking 
complained of had not been broken. 

Ill the ease of a deviatiou, it is important to 
notice that to escape liability the same onus is on 
the shipowner, whether the loss or damage occurred 
before, during, or after the deviation (Joseph ThotUy 
V. Orchis 8. 8. Co. (1907), 1 K.B. 660). 
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The followmg is a fonn of charter-party : — 


CHABTER-PARTY. 

It IB TBIB DAT JfDTUALIiV ADBEBD BBTWUN 


London, 


19 


of the good Ship or Vessel called the 

of the measuremeat of Tons, or thereabouts, 

now 

and Merohonts, 

That the said Ship, being tight, staunch and stro^, and every way fitted 
for the Voyage, shall with aU convenient speed, sail and proceed to 


•s 


49 

i 

I 

.a 


I 


a 



2 


0 

I 

it 


or BO near thereunto as she may safely get, and there load from the Faeion 
of the said Affimighters a full and complete Cargo of 


to be brought to, and token from alongside, free of risk end expense to the 
Ship, not exceediog what she can reasonably stow and carry over and above 
her Tackle, Apparel, Provisions and Furniture, and being so loaded, shall 
therewith proo^ to 


or BO near thereunto os she may safely get, and there deliver the same on 
being paid freight as follows : — 

in full of all Port Charges and Pilotage. (The Act of God, the King’s Enemies, 
Restraint of Princes and Rulers, Fire and all and every other Dsngers and 
Aoddents of the Seas, Rivers, and Navigation, of whatever nature and kind 
soever during the said voyage alwa^ except^.) The Captain to have an 
abeolute lien on the cargo for all fre^ht, dead freight and demurrage. 

The Freight to be paid on unloading and right delivery of the Cargo. 


The neoesaary cash for ship’s ordinary disbursements to be advanced by 
Shippers ai port of loadiM on usual terms 

days to be aUowed the said Merchants (if the Ship is not sooner despatched) 
for loading and discharging. 

'The Ship to address to Charterers* Agents at port of disobarge, paying 
commission. 

And days on Demurrage over and above tho said laying 

days at Pounds per day. 

Penalty for uon-performauoe of this Agreement, estimated amount of 

Fiei^t. 

TheBrokerainat per cent., by the Ship, on the amount of FMgbtr 

PrimaffB, and Demurrage, is due on signmant of this Charter-party and 
payable to 


If ilMw to the Sigfuiiun oj 


W4m»$ to the Signaium o/ 

(Non.— A oharter*iparty requires a dd. stomp affixed at the time of, 
or prior to, exeoution.) 
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It is importaiit to note that the situaticm of the 
ship at the time of the contract being entered into 
is a condition which, if not satisfied, will enable the 
charterer to rescind the contract ; its seaworthiness 
and the fact that it is in every way fitted for the voyage 
is a condition at the commencement of the voyage, 
but there is no implied ctmdition or warranty that 
it will so continue during the whole of the voyage, 
though, if the voyage is divided into several distinot 
parts, the ship must be seaworthy at the commence* 
ment of each part {The Vortigem (1899), 4 Cknnm. 
Cas. 152). It is the owner’s duty to bring the ship 
to the port agreed upon from which the voyage is 
to start, and the charterer’s duty, upon notification, 
to bring his goods to such port, and deliver them to 
the servants of the shipowner alongside the ship 
{Qrant v. Coverdale, 9 App. (’as. 475). The words 
“ as near thereunto as she can safely get,” enable 
the shipowner to call upon the consignee to take 
delivery, if for some cause the ship cannot actually 
get to the port of delivery within a reasonable time 
{Ndaon v. DaM (1879), 12 Ch. D. 592) ; the ship- 
ownei' must bring the ship to the port of delivery 
with despatch, and be ready as soon as reasonably 
possible to diseharge the rargo in the usual manner 
{Nelson v. DaM, supra). 

If the owner of the goods imported from fenreign 
parts into the United Kingdom fails to take delivery 
thereof, in accordance with the terms of the charter- 
party, or after the expiration of 72 hours, exclusive of 
Sunday or a holiday, from the time of report of the 
. ship, the shipowner may land the goods and place them 
in a warehouse or wharf named in the charter-pkrty, 
or one ermvenient for the purpose, and may, by giving 
notice in writing to the warehouseman, leave them in 
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the custody of the wharfinger or warehousemati, 
subject to the shipo^nier’s lien for freight and charges 
(Merchant Shipping Act, 1894, §§ 493, 494). 

Demurrage is a sum fixed by the parties by way 
of liquidated damages, which the charterers become 
liable to pay if they detain the ship by failure to 
load or unload within the specified lay days. 

Lay days are usually either “ Working days,” 
“ Running days ” or “ Weather working days.” 

” Working days " are those on which work is 
usually, done at the port, i.e., every day excluding 
Sundays and holidays, no regard being had to bad 
weather. 

“ Running days ” mean every day, Sundays and 
holidays included. 

“ Weather working days ” are those on which 
work is not stopped through bad weatlicr. 

When the charter-party specifies that the ship 
is to be taken to certain docks or wharves for the 
purpose of loading or discharging, the lay days 
commence from the time when she airives at such 
docks or wharves. 

But when no such dock or wharf is mentioned, 
the lay days commence to run from the time when 
the ship arrives in such a part of the port as is 
customary for ships to lie at. either while loading 
or unloading, or waiting for a berth. 

As soon as the lay days have commenced to run, 
the charterer is under an absolute obligation to 
complete the loailing or unloading within the time 
named, and unless he does so complete it he will 
be bound to pay demurrage at the agreed rate, unless 
the delay is caused by the fault of the shipowner or by 
some executive act of the lawful pcHrt authorities. 
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Wbeie the charter>party simply provides for 
demtirrage at a certain rate, but does not name any 
particular number of days as lay days, demurrage 
will be payable after a reasonable time for loading 
or unloading has elapsed, having due regard to the 
existing circumstances at the port at that time {Hick 
V. Rodocanachi (1893), A.C. 22). 

In such a case, therefore, if loading or unloading 
was delayed by reason of a strike of stevedores, that 
fact would be taken into consideration in determining 
what was a reasonable time ; whereas, if lay days 
had been provided for in the charter-party, a strike 
would not have relieved the charterer from completing 
the operation within the specified time. 

The clause of the charter-party which provides 
that the charterer’s liability, under the charter-party, 
shall cease on the cargo being loaded, is known as the 
“ cesser clause ” ; by this clause the charterm^’s 
liability is put an end to, and the sliipowner acquires a 
lien upon the goods for the freight and demurrage due 
to him. But where the lien given does not cover 
the whole amomit due to the shipowner by way of 
freight or demun-age, the cesser clause only reheves 
the charterer to the extent that the shipowner has 
a lien {Hanmi v. Harrold (1894), 1 Q.B. 612). 

And where by the charter-paity it is agreed that 
bills of lading shall be given in a certain form, even if 
such biUs are given, the ce.sscr clause will not protect 
tlie charterer if no lien is given b\’ the bill of lading 
(Jennesen v. Secretary of State for India (1916), 2 K.B. 
702). 

Where a vessel ha£> been cliartered, and the 
charterers use the ship as a general ship, the master 
of the ship may be the agent of the owners ax ot the 
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oliarterar. If the charter-party puts the ship entirely 
oat of the control of the owner during the term agreed 
upon in the charter-party, the muster ia generally 
the agent of the charterer {BamnwaU v. Furness (1893), 
A.C. 14), but this only happens when the charter 
is a demise of the ship, and in any oases of ambiguily 
the tendency of the Courts has usually bemi against 
treating a charter as a demise (Heme Bay Co. y. 
Hutton (1903), 2 K.B. 689) ; and the fact that the 
charter-party itself proyides that tiie master shall 
be the agent of the charterer will not be binding on 
third parties, who haye no notice of the fact, and the 
master in signing bills of lading in such a case will 
render the shipowners themselyes liable (Sandeman 
y. Scurr (1867), L.B. 2 Q.B. 86, 97). 

The fact that a clause in the biQ of lading says 
*‘all conditions as per charter,” will not giye the 
shipper constructiye notice of such proyisions (Jlfan- 
chester Trust v. Furness WiOvy ds Co. (1895), 2 Q.B. 
539). 

(b) BiU of Lading. 

Where cargo is sent in a general ship, the contract 
of affreightment is generally embodied in a bill d 
lading which operates as — 

(1) A receipt for the goods shipped. 

(2) A document of title, enabling the consignee 
to obtain deUyery of the goods, and 

(3) Evidence of the contract of affrei^tment. 

It does not strictly constitute the contract itself, 
since such contract was made prior to the bill of 
lading having bera signed (SeweU y. Burdick (1884), 
10 A.C. 105). 

the Bills of Lading Act, 1855, it is provided 
that ** Every consignee of goods named in a bill of 
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lading, and every indorsee ol a bill of lading, to 
'whom the property in the goods therein mentioned 
shall pass 'upon or by reason of such consignment 
or indorsement, shall have transferred to and 'vested 
in him all rights of suit, and be subject to the same 
liabilities, in respect of such goods, as if the contract 
contained in the bill of lading had been made with 
himself” (§ 1). 

This does not mean that every consignment or 
indorsement will transfer the property to the con- 
signee or indorsee. In order to ascertain whether 
or not the ])roperty passes, the intention of the parties 
must be considered, as in the case of an ordinary sale 
of goods. 

Under § 2 there is a right of stoppage in transitu 
and a lien for freight. It must, however, be 
remembered that where a consignee of goods is in 
possession of the bill of lading, wHh the cmiseni of 
the true otnier, the transfer by liim of the bill at 
lading by way of sale to a hovdfide purchaser who takes 
without notice of defect in the title of his transferor, 
defeats the consignor's rights of lien or stoppage in 
transitu ; but if the transfer is merely by way of 
pledge, the consignor has a right to reclaim the goods, 
subject to paying out the amount of the advance 
(Sale of Goods' Act, 1893, § 47). 

By § 3 of the Bills of Lading Act, IS.'id, the bill 
is made conclusive evidence as against the master or 
other person signing it, unless the holder has had 
actual notice that the gootls had not been put on 
boaixl ; but the ])arty signing may show that the 
misrepresentation was caused 'without default on his 
part, and wholly caused by fraud of the shipper, 
the holder, or some person under whom the holder 

claims. But tlie master, by signing, docs not bind 

o 
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the. owner to deliver the amount specified ; nor is 
the owner estopped by the signature of tJie master 
from showing that the goods were not ])ui on board ; 
only the party signing is bound. The onus is then 
on the owner to show that in fact the goods were not 
shipped, and in practice this is usually extremely 
difficult to do without the evidence of the master, 
which, of course, for this purpose is inadmissible. 

Where a “ clean ” bill of lading is given, i.e., where 
there is a declaration that the good.s are shij)pod “ in 
good order and condition,” the master and his owner 
are bound ther(‘by since there is an admission that the 
goods or packages wei-e extenially in good condition 
at the time of shipment. The master is not under 
obligation to ojien pac-kages to ascertain or v(‘rify 
quantity, condition, etc. The sliijnm'ncr would 
therefore onl)' be responsible for defects which could 
have been apparent on reasonable examination, and 
should the goods be found to be damagerl upon 
unloaduig, the onus is on the shipowjier to show that 
such damage was due to some other c-ause such as 
might ai’iso from an excejited risk. 

The sliipowners are not liabh*. for goods which 
have never been receiveil on the sjiip, and tliis, even 
though the master has .Mgned the bill of lading, 
since the master has no authority to sign bills of 
lading unless the goods have been receivetl on board 
(Maclean v. Fleming (1872), 2 H.L Kc. 128); but 
the shipowners themselves must prove that the goods 
were never upon the ship (Smith v. Bedouin Steam 
Namgalion Co. (1896), A.C. 70) ; and jiositive proof 
that the goods were not shipped is necessary. Tt 
is not enough that they may have been put on board. 

It is general, where shipping from lighters, for an 
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acknowledgment of goods shipped to be first given mi 
what is known as the “mate’s receipt,” which is after- 
wards handed back in exchange for the actual bill of 
lading signed by the master of the ship ; in such a case 
the master is not bound to retain the bill of lading, 
pending production of tlie mate’s receipt, if the goods 
have been loaded, so long as he is not aware of any 
interests in the goods other than those of the person 
shipping them {Halhemig v. Lane (1874), 17 Eq. 92). 
The shipowner is, however, entitled to pass the bill ci 
lading to a ])erson in possession of the mate’s receipt, 
if he is not aware of any other claim (Emn v. Nichoi 
(1842), 3 M. & G. 614) ; but if the mate’s receipt 
is in the iiands of one jiarty, and the bill of lading 
is in the hands of another ]»arty, the jiroperty must 
be handed over to the ])erHon in possession of the 
bill of lading {Bauniuioll v. Furneufi (1893), A.C. 8.) 

A mate’s receijit is onl_\ evidence that the goods 
have been iiut on boaixl and that the goods belong 
to the party named therein ; and the mere transference 
or indorst'ineut of a mate's receipt does not pass the 
pro)ierty in the goods, unless the sliipovmer or liifl 
agent has notice that the ])i’operty has lieen so dealt 
villi. 

The folloviiig is the form of a bill of lading : — 

Snii»pri) in i;ood Oiclei nrid well -con ilitioiu tl bj 
111 fuid U])un till StPAin SInp CHlled tlie 

whoirof IS Ma'itpi for lhi«i present Vojapo 
anil novi ruling at aiicboi iii 
and bound foi 


bcin^ mailvpd and numbered os in the iniir^rin and ore to bo delivered in 
the like good Older and ondiiioiied at the aforesaid Port of 

{The Vr*! of God, tho ISnemies, Fire, Machinery^ Boilers, Steam, 

and all and every other Doiigeis and Accidents of the Seas, Bivera and 
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Steam Navigation of whatever nature and kind soever exoepted) unto 

or to 

Aesigne Freight for the said Goods 


with primage and average accustomed. Ik Witness whereof the Master 
or Purser of the said Ship hath affirmed to Bills of 

Lading, all of this tenor and date, the one of which Bills 

being accomplished the other to stand void. 

Dated in London, 19 ; 

Weight and contents unknown. 

(Note. — A bill of lading require^i a 6d. stamp affixed at the time of, 
or prior to, execution.) 

It will be observed that the coiitreu^t exempts 
the shipowner from liability in respect of loss by the 
Act of God, the King’s enemies, fire, machinery, 
boilers, steam, and aU and every other dangers and 
accidents of the seas, rivers, and navigation, of what- 
ever nature or kind ; apart from these, the shipowner 
is hound to carry the goods with safety. (Note, 
however, the excepted risks specified in the Carriage 
of Goods by Sea Act, 1924, p. 423 post.) 

A hiU of lading is not a negotiable instrument 
in the strict sense in which that term is used of a 
cheque. The real test as to whether or not a document 
is negotiable is whether the transferee can get a 
better title vmder the document than the transferor 
had. It is true that there are eases where, as against 
the true owner, the transferee of a hill of lailing gets 
a better title than his transferor ; hut these cases 
arise not by virtue of the instrument itself, hut by 
reason of § 9 of the Factors Act, 1889, and § 25 of the 
Sale of Goods Act, 1893, because having bought 
or agreed to buy the goods, the transferee is in 
possession of the biU of lading with the consent of 
the true owner {Cohn v. Pocketts Bristol Channel 
Steam Packet Co. (1899), 1 Q.B. 643). 

There is an anomalous case, when the indorsee 
of a bill of lading would appear to get a better title 
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than his indorser, namely, -when the unpaid vendor’s 
right of lien or stoppage in transUu, which is good 
against the indorser is of no avail against an innocent 
indorsee for value (Futntes v. Mmti (1868), 3 C.P. 
276). 

Where bills of lading are drawn in a set, and 
different parts handed to different persons, the first 
transferee for value is entitled to the goods {Baiher 
V. Meyerstein (1870), 4 H.L. 317) ; but if the master 
acting bond fide delivers goods to the first person 
presenting one of the bills forming the set, he will not 
be liable if it should subsequently transpire that such 
person was not the first transferee {Olyn Mills d> Co. 
V. East and West India Dock Co. (1862), 7 A.C. 591). 
But the mere fact that a transferee has obtained 
possession of the goods in this way wiU not give him 
any better right as against another claimant than he 
originally had. If, however, the master knows of con- 
flicting claims, the course for him to take is to refuse 
to deliver the goods to either part}', and to interplead, 
i.e., to apply to the Court for relief from adverse 
claims. 

(c) Carriage of Goods by Sea Act, 1924. 

This Act has been passed as a result of Inter- 
national Conferences on Maritime Law held at 
Biussels in October, 1922, and October, 1923, with 
the object of giving statutory force, so far as this 
countiy is concerned, to the convention for the 
miification of certain rules relating to bills of lading. 

The rules contained in the Schedule to the Act 
apply to the carriage of goods from any port in 
Great Britain or Northern Ireland to any other port 
whether in or outside Great Britain or Northern 
Ireland, operating as from 1st January, 1925. 
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An absolute undertaking by the carrier to provide 
a seaworthy ship, is not implied in any contract for 
the carriage of goods by sea to which the rules apply, 
but the carrier is under the following obligations 
before and at the beginning of the voyage ; — 

(1) To make the sliip seaworthy. 

(2) To properly man, equip and supply the ship. 

(3) Make the liolds, etc., fit and safe for the 
reception, carriage and preservation of the 
goods. 

(4) To properly and carefully load, handle, stow, 
carry, keep, care for and dischaj'ge the goods 
carried. 

Upon receipt of the goods into his charge, tlie carrier 
or the master or the agent of the carrier, shall, on 
demand of the shipper, issue to the latter a bill of 
lading showing among other tilings : — 

(a) The Icaiding marks necessary for identification 
of the goods as the same are furnished in 
writing by the shipper before the loading of 
such goods starts, provided such marks are 
stamped or otherwise shown clearly ujion the 
goods if uncovered, or on the cases or coverings 
Ui which such goods are contained, in such 
manner as should ordinarily remain legible 
imtil the end of the voyage ; 

(b) Either the number of packages or pieces or 
the quantity, or weight, as the case may be, 
as furnished in writing by the sliipper ; 

(c) The apparent order and condition of the goods. 

The carrier is not bound to include particulars 

of marks, number, quantity or weiglit if he has reason- 
able grounds for suspectiag that the information 
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Bupplied to him does not accurately represent the 
goods actually received or which he has had no means 
of checking. 

Upon the actual loading of the goods, there must 
be issue<l to the Bhi])per, if he so demands, a “ shipped '* 
bill of lading which will contain, inier alia, the name 
of the sliip, tlie date of shipment and a statement 
that the goods liave been put on board. 

Notice of loss or damage must be given to 
the carrier or his agent before or at the time of 
the removal of the goods into the custody of the 
consignee, or if the damage is not apparent, then 
witlun tlu’ee days. Any action to recover damage 
must be brouglit within one year after delivery, or the 
date deliver}' should have taken place. 

Neither the carrier nor the ship sliall be liable 
for loss or damage arising from unseaworthiness, 
unless caused by want of due diligence on the part 
of the carrier. The burden of proof of diligence is 
on the carrier. 

Neither the carrier nor the sliip shall be 
re&])onHible for loss or damage resulting from — 

(1) Act, neglect or default of the master, mariner, 
pilot or tlie servant of the carrier in the 
navigation or in tlie management of the 
sliip. 

(2) Fire, unless caused by the actual fault or 
juivity of the canier. 

(3) Perils, dangers or accidents of the sea or 
other navigable waters. 

(4) Act of God. 

(5) Act of war. 

(6) Act of jmblic enemies. 
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(7) Arrest or restraint of princes, rulers or people, 
or seizure under legal process. 

(8) Quarantine restrictions. 

(9) Act or omission of the shipper or owner of 
the goods, his agent or representative. 

(10) Strikes or lock-outs or stoppage or restraint 
of labour from whatever cause, whether 
partial or general. 

(11) Biots and civil commotions. 

(12) Saving or attempting to save life or property 
at sea. 

(13) Wastage in bulk or weight or any other loss 
or damage arising from inherent defect, quality 
or vice of the goods. 

(14) Insufficiency of packing. 

(16) Insufficiency or inadequacy of marks. 

(16) Latent defects, not discoverable by due 
diligence. 

(17) Any other cause arising without the actual 
fault or privity of the carrier or the fault 
or neglect of his agents or servants. 

Any deviation in saving or attempting to save 
life or property at sea, or any reasonable deviation 
shall not be deemed to be an infringement of the 
rules or of the contract of carriage, and the carrier 
shall not be liable for loss or damage resulting there- 
from. 

The limit of liability in any case of loss is £100 
per package or unit or the equivalent in other currency, 
unless the value has been declared and inserted in 
the bill of lading. 

Provision is made for dealing with goods of an 
explosive or dangerous character. 
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The rules under the Act are not applicable to 
charter-parties. 

There are saving clauses to permit the carrier 
in certain circumstances to make special contracts 
in the bill of lading restricting or enlarging his 
responsibilities and obligations, but the circumstances 
must be special, and such clauses are not to apply 
to ordinary commercial shipments where there is 
not justification for departure from the rules above 
referred to. 

It will be noted that the list of “ excepted risks ** 
is considerably enlarged, and that the warranty 
of seaworthiness that formerly existed is abrogated 
in favour of an obligation by the shipowner to make 
the ship seaworthy. The distinction appears to be 
that where there is a warranty of seaworthiness, the 
carrier in any event would be liable for loss which 
arose from unscaworthiness ; whereas such liability 
does not attach to liim where he is merely required to 
exercise due care to see that the ship is seaworthy. A 
further result would be that as there is only an 
obligation to make the ship seaworthy at the com- 
mencement of the voyage, if the voyage is in stages, 
the intermediate warranties would no longer apply. 

(d) Freight. 

A shipowner, where he rarries by charter-party 
or by bill of lading, is entitled to a reward for his 
services, and this will take the form of freight, as 
specified in the contract. Generally, freight is not 
payable until the contract has been completed and 
the goods delivered, but it is sometimes a term of 
the contract that the freight shall be paid before the 
completion of the voyage; in such a case failure 
of the contract by non-completion does not give 
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rise to the return of such freight or any part thereof, 
unless the non-compliance is due to a loss of the ship 
or cargo by a peril not excepted in the charter-party 
or bill of lading, or unless the shipowner has failed 
to provide a seaworthy ship within a reasonable 
time. 

Advance freight is freight due at the time of 
starting. If it has not been paid, it can be recovered 
by the shipowner, even though the ship is lost, 
provided that the ship was lost tlxrough an excepted 
peril {Byrne v. Schiller (1871), 6 Ex. 319). It is, 
however, only payable when goods have actually 
been carried ; therefore if goods are destroyed before 
the commencement of the voyage, no freight couW 
have been earned by the sliip in respect of such goods, 
and advance freight is not recoverable thereon. 

Lump sum freight is the amount agreed to be paid 
by a charterer irrespective of the quantity of goorls 
actually shipped, and whether or no he loads a full 
cargo. 

DeadfreigJU must be carefully distinguished from the 
last-named. Where the charterer fails to load a full 
and complete cargo, and a luin]) sum is not ]jayable, 
the shipowner may suffer loss in not being al)le to 
secure the sliipmejit of other gooils for tlie safety of 
the vessel. Such loss would be i-ec over able from the 
charterer by way of damages as dead freight. 

There is no lien at common law for dead freight, 
but frequently such a lien is given by express contract 
between the parties. 

If the cargo owner does not take delivery witliin 
a reasonable time after the ship’s arrival at the port 
of discharge, or send instructions as to the disposal 
of the cargo, the master has power to deal with the 
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goods in the interest of the cargo OTmer at the latter’s 
expense. He can either land the goods or conrey 
them to some other port convenient to the cargo 
owner. If he so conyeys them, he is entitled to charge 
for carriage to such port, and such a charge is called 
“ back freight.” 

Where the contract has not been completed, and 
goods have been delivered at a port short of the 
destination in such a manner as to show an acceptance 
of a new contract in })lace of the old, e.g., a voluntary 
acceptance of the goods at another port, there is an 
implied obligation to pay a proportionate freight for 
that part of the voyage which has been accomphshed ; 
this is known as “ freight pro mta.” If a new agree- 
ment of this nature cannot be inferred, theie is no 
obligation on the part of the shipper to pay pro rata 
freight. Pro rata freight is also payable when the 
shipowner has contracted to carry a full cargo, but in 
fact only carries part of it. 

A shipowner has a lien for freight and charges 
due to him upon the goods which he carries. As 
shown above, the lien may extend to goods which 
are warohou.scd, so long as notice is given at the time 
the goods are so dealt with. The lien for freight 
or for general average contributions is a possessory 
hen, but that for expenses incurred in protecting 
the goods is a maritime hen. 

(e) Liability of Shipowners. 

By § 502 of the Merchant Shi])ping Act, 1804, it 
is enacted that the owner shall not be Uable to make 
good any loss or damage ha])pening, without his 
actual fault or privity, where any goods, merchandise 
or other things whatsoever taken in or put on board 
his ship are lost or damaged by reason of fire on board 
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the ship. This protection is absolute and applies 
even if the ship was unseaworthy, so long as the 
unseaworthiness was not the cause of the fire. 

Damage caused by smoke or by water used in 
putting out a fire has been held to be damage caused 
by fire within the meaning of the Statute {The 
“ Diamond ” (1906), P. 282). But the shipowner 
is not exempted by this section from pa 3 dng general 
average contribution in respect of damage caused 
to other goods by water used for extinguishing a fire 
{Oreenshields, Cowie ds Go. v. Stephens (1908), 
A.C. 431). 

Another part of the same section exempts the 
owner from liability “ whore any gold, silver, diamonds, 
watches, jewels or precious stones taken in or put 
on board the ship are lost or damaged by reason of 
any robbery, embezzlement, making away with or 
secreting thereof, the true nature and value of which 
have not at the time of shipment been declai’ed to 
the owner or master of the ship in the bills of lading 
or otherwise by writing.” 

Section 503 of the same Act limits the liability 
of the owners of a ship, British or foreign, for loss 
of life ur personal injury, and damage to or loss of 
goods, if the occurrence takes place mthoul their actued 
favU or privity, to an aggregate amoimt not exceeding 
£15 for each ton of their ship’s tonnage ; or for 
damage to or loss of goods to an aggregate amount 
not exceeding £8 for each ton of their ship’s tonnage. 
The owner of an unregistered British ship is not entitled 
to this protection. The limit applies also to loss of 
life or personal injury of persons in another vessel, 
and to loss or damage to another vessel or goods 
thereon, if caused by improper navigation of the ship. 
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Where there is a loss both of life and goods, ihe 
claims in respect of the former are to be satisfied 
first out of the amount representing £7 per ton of 
the ship’s tonnage, and the balance of the liability 
to rank equally with that in respect of the goods out 
of the amount representing £8 per ton of the ship’s 
tonnage. 

The limitation of liability afforded by the above- 
named section shall extend and apply to all cases 
where (without their actual fault or privity) any 
loss or damage is caused to property or rights of 
any kind whether on land or on water, or whether 
fixed or movable, by reason of the improper navigation 
or management of the ship. Such limitation shall 
relate to the whole of any losses and damages, which 
may arise upon any one distinct occasion, although 
such losses and damages may be sustained by more 
than one person (Merchant Shipping (Liability of 
Shipowners and Others) Act, 1900, §§ 1, 3). 

Section 504 directs that the owners may apply 
to the High Court to determine the amount of their 
liability, and to apportion the total amount among 
the various claimants. 

The owner of goods may himself be liable to 
contribute to a loss incurred for the general safety, 
or he may become personally liable for a loss in 
respect of any goods in a case where the shipowner 
has contracted out of his general liability. These 
liabilities come under the head of general and particular 
average, and will be found dealt with fully in Chapter 
VI, § 4 («). 

(f) Salvage. 

Salvage is the reward given to those who save a 
vessel, apparel and cargo, or that which had formed 
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part of them, from shipwreck. (The term is sometimes 
used to describe the property salved.) The right to 
payment for salvage may arise, but does not necessarily 
do so, out of express contract {Five Steel Barges 
(1890), 16 P.D. 142). The amount due to the salvor is 
generally assessed by the Court, though there is 
nothing to prevent the amount being actually fixed 
by contract before the work of salvage is commenced ; 
such an agreement, however, is not binding upon the 
owner and crew of the vessel wliich is ])erforming the 
salvage operations, unless it is fair and honest {The 
Nasmyth (1885), 10 P.D. 41), and it will be sot aside 
if it is inequitable {The Medina (1877), P.D, 5). The 
owners of a ship responsible for a collision are not 
entitled to any award for the performance of salvage 
services, but if another vessel in the same ownership 
as the ship rcs])onsiblc renders such services, salvage 
remuneration can be claimed {The Kaf install (1937), 
3 A.E.R. 747— H.L.). 

To recover salvage, where not undertaken under 
special contract, it is necessary for the salvor to show — 

(а) That he rendered volimtary service ; 

(б) That such services involved skill and danger, 
and that enterjaisc was shown in the per- 
formance thereof ; 

(c) That benefit resulted from such services ; 

(d) That the vessel saved was in a ])osition of 
danger. 

Normally, a person under a duty to perform services 
is not entitled to a reward for salvage. Thus, a master 
who successfully brings his ship to port during a 
storm could not claim salvage, as he merely ])erformed 
the duties for which he was engaged. 
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There ie always a presumption when salvage services 
are rendered voluntarily that nothing will be paid 
unless some property is saved as a result of the opera- 
tions of the salvors. This presumption normally 
applies also when the salvage operations are per- 
formed under contract. 

A seaman cannot agree to forego any right, that 
he may have in the nature of salvage, except in the 
case of seamen on a ship wliich is aetuaUy employed 
in salvage service (Merchant Shipping Act, 1894, § 156). 

§ 10. — Carriage by Air. 

Carnage by air is tJ)c most recent method of trans- 
porting goods and, until 1932, had not been the subject 
of legislative attention. It had seemed clear that 
persons holding thcnisolve.s out as being willing to 
cairy goods by means of aircraft would be regarded 
as common caniers and thus be subject to the restric- 
tions and habilities generally a})p1icable, and be 
entitled to make special contracts with regard to the 
nature of the goods they imdertook to carry. 

From the fact that such mode of carriage would 
from the nature of things largely be international 
in character, it wa.s to be exi)wted that, in due course, 
some concerted action would be taken to regulate 
this class of traffic ; and, as a result of a convention 
signed by representatives of the piincipal European 
and Asiatic Powers and of some of the British 
Dominions, at Warsaw, on the 12tli October, 1929, 
the Carriage by Air Act, 1932, was passed to confer 
legislative sanction thereto, so far as this country 
was concerned. 

Power is contained in the Act for the application 
of the provisions of the convention, if an Order in 
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Council is made to that effect, to carriage by air in 
this co\mtry even though not international in 
character. 

The main provisions of the convention upon which 
the Act is based are as follows : — 

(1) A carriage to be performed by several successive 
air carriers shall be deemed to be one undivided 
carriage, and whether performed entirely 
within a single territory or not. 

(2) A carriage does not lose its international 
character and be excluded from the operation 
of the Act, where there is an agreed stopping 
place in the course of transit, although such 
stopping place is within the territory of a power 
which is not a signatory to the convention. 

(3) The convention apjdies to carriage performed 
by the fState or by legaUy constituted public 
bodies, but does not aj)ply to carriage per- 
formed Trnder the terms of any inteniational 
postal convention. 

(4) Passenger or luggage tickets must be issued 
by the air carrier, giving prescribed jjarticulars ; 
but the absence, irregularity or loss of such 
ticket will not affect the existence or validity 
of the contrai't of carriage. If, however, tlie 
carrier acco])ts a passenger or luggage without 
a proper ticket having been delivered, he shall 

* not be entitled to avail himself of those 
provisions which exclude or limit his liability. 

(5) An “ air consignment note ” must be made 
out by the consignor and delivered to the 
carrier; but in this case also, the absence, 
irregularity or loss thereof shall not affect the 
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existence or validity of the contract. Such 
note must be prepared in triplicate, one part 
being marked “for the carrier,’' the second 
part “ for the consignee,” signed by the con- 
signor and by the carrier, to accompany the 
goods. The third part is to be signed b^ the 
carrier and returned to the consi gn or after the 
goods have been accepted. 

Separate consignment notes may be required 
by the carrier where there is more than one 
package. 

The particulars to be recorded in the consign- 
ment note are specified in the convention, and 
if goods are accepted without an air consign- 
ment note having been made out, or without 
such note containing the prescribed particulars, 
the carrier is precluded from the protection 
afforded which excludes or limits his liability. 

The air consignment note is primA facie 
evidence of the conclusion of the contract, 
of the receipt of the goods, and of the conditions 
of carriage. 

(6) Certain rights are conferred on the consignor, 
subject to his liabilities under the contract of 
carriage, to withdraw the goods at the 
aerodrome of departure or destination, stop 
them in transit, etc. If it is impossible to 
carry out the oidei's of the consignor, the 
carrier must so inform him forthwith. 

In executing the consignor’s instructions, the 
carrier should call for the production of that 
part of the air consignment note held by the 
former, and if he does not, he will be liable for 
any damage which may be caused thereby to 
any person lawfully in possession erf such part. 
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The right of disposition of the consignor 
terminates when the title of the consignee 
materialises, t.e., upon arrival of the goods 
and request to the carrier to deliver them 
together with the air consignment note, and 
conditions contained therein as to charges, etc., 
being duly complied with. 

(7) Tt is an obligation on the part of the consignor 
to furnish satisfactory information and attach 
to the air consignment note such documents 
os are necessary for customs purposes. 

{8) Liability attaches to the carrier in the event of 
the death or bodily injury of a passenger, 
caused by an accident on board the aiicraft 
or in tlie course of embarking or disembarking, 
and also damage due to delay ; exce])t where the 
carrier can prove that he anrl liis ag(‘nts have 
taken all necessary measures to avoid the 
damage or that it was impossible to take such 
measures. 

Negligence on the part of the injured person 
may stTve to exonerate the carrier either 
wholly or in part. 

The liability in resjK'ct of passengers is limited 
to 125,000 Fi’ench francs for each passenger. 
A higher sum may be agreed upon between 
the carrier and the ]>asscnger by sj)eeial contract. 

Any provision attempting to fix a lower 
scale shall be null and void. If the injury is 
due to the wilful misconduct of the carrier, he 
shall be debarred from the protection of the 
above limitation. 

The sum fixed as the limit of liability shall 
be in substitution of that for which the carrier 
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might ordinarily be liable upon the death of a 
passenger under any Statute or at Common 
Law. 

(9) Similar provisions are mode with regard to the 
destruction of, damage to, or loss of registered 
luggage or goods ; the limitation of liability 
being a sum of 250 French francs per kilo, 
unless the consignor has made, at the time of 
handing the package over to the carrier, a 
special declaration of value and paid an 
increased charge if required to do so. 

If the passenger retains charge of any luggage, 
the carrier’s liability is limited to 5,000 francs 
per person. 

(10) (The sum in francs for which the carrier is 
liable shall be converted into sterling at the 
rate of exchange ])revaibng on the date on which 
the amount of any damages is ascertained by 
the Court.) 

(11 ) Provision is made for the lodgment of claims 
and the (*ourt in which action may be brought, 
and the right is extinguished if proceedings 
are not institutwl witliui two j'cars from the 
date of anival at the destination, or the date 
on which the aircraft ought to have arrived 
or on wliicli the carriage stopped. 

(12) Where the cairiage is to be performed by varioua 
successive carriers, mdess the first caiTier 
assumes liability for the whole journey, an 
action by the passenger lies only against the 
carrier who performed the carriage dming 
which the accident or delay oc“curred. In the 
case of goods or luggage, the passenger or 
consignor may claim against the first carrier. 
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and the passenger or consignee may claim 
against the last carrier. Either person can 
institute proceedings against the carrier 
responsible for the carriage during which the 
destruction, loss or damage arose. The carriers 
are jointly and severally responsible. 

(13) Provisions are made for the application of 
these regulations only to the air portion of the 
carriage should there be a contract of carriage 
partly by air and partly by any other means ; 
for the invalidity of clauses in the contract 
tending to infringe the provisions of the con- 
vention ; for the validity of arbitration 
clauses included in a contract for the carriage 
of goods, etc. 

(14) As soon as this convention shall be ratified by 
five of the signatory Powers, it shall come 
into force as between them on the ninetieth 
day after the deposit of the fifth ratification. 
The other Powers may subsequently participate 
by ratification, and such will take effect on the 
ninetieth day after the deposit. Any other 
Powers may adopt the provisions. Provision 
is also made for withdrawal by any Power 
upon six months’ notice. 

In view of the fact that the convention would not 
operate until at least five of the signatory Powers 
have ratified it, the Act passed by the legislature of 
this country did not come into operation until an 
Order in Council had been made to that effect. Such 
Order may be framed to include the Isle of Man, 
the Channel Islands, any colony and any territory 
which is under His Majesty’s protection, or in respect 
of which a mandate from the League of Nations is 
being exercised by His Majesty’s Oovemment in the 
United Kingdom. 
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SYNOPSIS OF CHAPTER IX 
SECURITIES 


§ 1. — ^Mobtgaqeb. 

(a) Logoi Mortgage. 

(b) Equitable Mortgage. 

(c) Second Mortgage. 

(d) Contributory Mortgage. 

(c) Mortgage of Book Debts. 

(/) Life Policies as Security. 

2. — Debentures. 

3. — Bills of Sale. 

(a) Absolute Bills of Sale. 

(A) Conditional Bills of Sale. 

(c) Kegisiralion of Bills of Sale. 

(d) Form of Conditional Bill of Sale. 


4. — Pledges. 


5. — Liens. 

(a) Posseasory Liens. 

(1) General Lien. 

(2) Particular Lien. 

(b) Maritime Liens. 

(c) Equitable Liens. 

(d) Discharge of Liens. 
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CHAPTER IX 
SECURITIES 

By the term security is meant some right or 
interest in property which is given to a creditor, so 
that he may, out of that j)ropcrty, reimhurse himself 
the amount of his debt, or some portion of it, in case 
the debtor makes default. 

The principal forms of security which are available 
as between a debtor and a creditor, in order to 
safeguard the creditor with the least j)08Kible prejudice 
to the debtor, are — 

(1) Mortgages; 

(2) Bills of Sale ; 

(3) Pledges ; 

(4) Liens. 

§ 1. — Mortgages. 

A mortgage of laud is the transaction whereby a 
person having an interest in land boirov's money upon 
the security of such interest ; the person borroAving 
the money and giving the security is called the 
mortgagor, and the person lending the money tuid 
receiving the security is called the mortgagee. 

(a) Legal Mortgage. 

Before 1926 a legal mortgage was effected by a 
conveyance of the legal estate in land by one 
person to another, as security for money, with a 
condition that if the money were repaid at a certain 
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day with interest, the land should be reoonveyed. 
The form of a legal mortgage was altered by the Law 
of Property Act, 1925, which came into force on 
1st January, 1926, and which provides that the 
mortgagor shall not, as formerly, convey the whole 
legal estate in the land to the mortgagee, but where 
the mortgagor owns the fee simple or “ freehold ” 
shall grant liim a lease of the land for a term of 3,000 
years, with a proviso that the term shall cease when 
the money secured has been repaid. A second 
mortgage will be granted for the unexpired portion 
of the 3,000 years plus one day, and any subsequent 
mortgage for a term one day longer than its immediate 
jjrior mortgage (§ 85). The Act also creates a new 
form of legal mortgage known as a charge by way of 
legal mortgage, by which the mortgagor charges the 
land by deed with T)aymcnt of the principal money 
and interest ; the effect is precisely the same as a 
mortgage created for a term of years, but has the 
a<lvantag<* of being shorter and simjder (§ 87). 

Wliere the interest of the mortgagor in the 
j)io})crty is leasehold, the mortgage is granted for the 
unexpired term of the lease, less ten days, a second 
mortgage for a period one day longer, and so on (§ 86). 

Even though the time agreed upon for repayment 
has expired, the mortgagor is allowed to redeem his 
property on payment of the principal money, interest, 
and costs. This right of redemption is called the 
eqmiy of redemption, and any provision which 
attempts to fetter or clog this right will be void. 
If a mortgagee enters into possession of the land, and 
retains possession for 12 years without acknowledging 
tlie title of the mortgagor, the equity of redemption 
is barred ; similarly, if a mortgagor retains possession 
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of the land for 12 years without paying interest or 
acknowledging the title of the mortgagee, he becomes 
entitled to the land free from the mortgage (Limitation 
Act, 1939). 

A mortgagee can enforce his claim for payment 
in the following ways : — 

(1) He may sue on the personal covenant to 
repay, contained in the mortgage deed. 

(2) He may by virtue of his mortgage lease, take 
possession of the land, though this is not usually 
done, because a mortgagee in possession must 
account very strictly, not only for rents and 
profits wliich he actually receives, but also for 
those which he might have received if he had 
exercised the greatest care. 

(3) He may apply for fobeclosube, which is an 
order of the Court fixing the time within 
which the mortgagor must pay off the debt, 
with interest and costs, or in default lose 
his equity of redemption. If the order of 
foreclosure is not complied with within 
the time stated therein, the land becomes the 
property of the mortgagee. 

(4) He may appoint a receiver when the statutory 
power of sale has arisen, by writiug under his 
own hand, to receive the rents and profits 
of the land and apply them in payment of 
interest due under the mortgage. 

(5) He may sell the property imder an express 
power in the instrument, or under an implied 
power given by § 101 of the Law of Property 
Act, 1925, which gives him power to sell not 
only the term of years vested in him, but the 
whole estate, whatever it may be, vested in the 
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mortgagor. Before this power can be exercised 
the principal money must have been due, 
and have remained unpaid for at least three 
months after notice in writing to the mortgagor 
demanding payment had been given ; or some 
interest must have been two months in arrear ; 
or some covenant in the mortgage deed, other 
than the covenant to pay principal and interest, 
must have been broken (Law of Property 
Act, 1925, § 103). Notice of the intention 
to exercise the power of sale must be given 
to the persons entitled thereto by the terms 
of the instrument ; and under the Law of 
Property Act, notice should be given to all 
persons entitled to redeem. The mortgagor 
cannot, as against other parties entitled, waive 
any irregularity {Selivyn v. Oarfit, 38 Ch. D. 
273). 

In the case of a sale, the mortgagor is 
entitled to any surplus realised. 

(b) Equitable Mortgage. 

An equitable mortgage is a means by which a 
debtor creates a charge on his estate in favour of 
his creditor, without effecting a legal mortgage. 

It may be created by deposit of the title deeds 
relating to the ])roperty, with the creditor, or by an 
agreement or declaration in writing showing the 
debtor’s intention to make his land or property a 
security for the debt or money advanced. 

Equitable mortgages are in common commercial 
use, being more simply effected than legal mortgages ; 
and possession of the title deeds will prevent other 
mortgagees from obtaining priority. 
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The remedy of an equitable mortgagee is by suing 
for the amomit of the debt, or by applying to the 
Court for foreclosure or an order for sale. 

(c) Second Mortgage. 

Before 1926 a second mortgage was merely an 
equitable security, since the mortgagor had already 
parted with the whole of his legal estate to the first 
mortgagee ; provided, of course, that the first mortgage 
was a legal mortgage. Under § 85 of the Law of 
Property Act, 1925, the mortgagor may create any 
number of legal mortgages of the same land, but 
the second and subsequent mortgages should be 
registered under the Land Charges Act, 1925, to 
protect the mortgagee against subsequent in- 
cumbrances ; and in effect the ■security of the second 
mortgagee is the surplus value of the security of 
the first mortgagee. 

(d) Contributory Mortgage. 

A contributory mortgage is one where mone}^ is 
contributed in shares by several lenders, and the 
mortgage is intended to be a security to each of tlicm 
separately for lus share of the loan. 

(e) Mortgage of Book Debts. 

A mortgage of book debts is an equitable assign- 
ment or charge over l)ook debts which are to form the 
security for money lent ; but a mortgagee, in order 
to protect himself, should give notice of the assignment 
to the various debtors. By giving this notice the 
debtor concerned is j)revcnted from f)aying over the 
moneys due by him to the mortgagor, and from ])leading 
a set-off or other defence between himself and tJie 
mortgagor, wJiich arises after he has received notice of 
the assignment. 
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If the mortgage is made in the ordinary form of 
conveyance with a proviso for redemption, it is “ an 
absolute assignment, not purporting to be by way of 
charge only,” within § 25 of the Judicature Act, 1873, 
(repealed and re-enacted by § 136 of the Law of Pro- 
perty Act, 1925), the result being that the mortgagee 
will in such a case become the legal assignee {Tancred 
V. Delagoa Bay Company, 23 Q.B.D. 239). 

Subject to the terms of the mortgage, the 
mortgagee is entitled to receive moneys due by the 
debtors in respect of the debts mortgaged, and to 
set off the sums so received against principal and 
iiaterest due to him under the mortgage. If th4re is 
any surplus, he is a trustee in respect thereof for the 
mortgagor. 

The absolute assignment of book debts, present 
or future, or of any class of them will be void against 
the tniatee in a subsequent bankruptcy, unless 
registered as an absolute bill of sale (Bankruptcy 
Act, 1914, § 43). 

TJiere are certain exceptions, as shown in the 
section quoted, but such exceptions will be deemed 
to be within the order and disposition of the mortgagor 
and ■will j)ass to his trustee in a subsequent bankruptcy, 
unless notice has been given to the various debtors 
before the receiving order and without notice by 
the mortgagee of an available act of bankniptcy. 

Where bills of exchange drawm on customers 
in respect of goods supplied, but not yet accepted, 
have been iiadorsed by traders to their bankers, and 
before acceptance the drawer has become bankrupt, 
the trustee in the bankruptcy is entitled to the debts 
unless tlie bankers have by notice to the debtors 
taken them out of the order and disposition clause 
{Re Goetz Jonas & Co., ev parte Armstrong (1898), 
1 Q.B. 787). 
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{f) Life Policies as Security. 

A loan is sometimes secured on a life policy either 
of the borrower or of some other person. In such 
a case the lender should obtain an assignment of the 
policy, and give notice to the insurance company. 

During the term of the policy the loan can only 
be regarded as secured to the extent of the surrender 
value of the policy; but upon the policy falling in 
before the repayment of the loan, any sum received 
in excess of the debt and interest will be hdd in trust 
for the borrower, or other person entitled thereto. 

§ 2.^Debentures. 

A debenture is an acknowledgment of indebted- 
ness given under the seal of a company, and which may 
or may not give a charge on the assets of the company. 
Debentures are often in the form of bonds to bearer, 
but they may be registered, or issued in the form of 
stock. 

Where a debenture is secured by a charge on the 
assets, such charge may take the form of a fixed or of 
a floating charge. A fixed charge is one whereby 
the freehold and leasehold proi)erty of the company, 
or some portion of it, is actually mortgaged to the 
creditor, nr to trustees on behalf of the debenture- 
holders. Any other fixed asset can legally form the 
subject of a fixed charge, but such a course is not 
customary as operating to restrict the ability of the 
company to change or vary the asset if the exigencies 
of the business require it. A floating charge is one 
existing over all the assets of the company not other- 
wise charged, os the^’^ may exist at the date when the 
company makes default in the terms of its agreement 
with the debenture-holders. 

Under the Comjianies Act, 1048, § 95, debentures 
giving a charge must be registered with the Registrar 
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of Companies in order that they may be valid against 
the liquidator of the company or any creditor. 

A debenture giving no charge is called a aimplR or 
naked debenture ; it is merely of the nature of a 
promissory note, and does not require registration. 
The holdei' b an unsecured creditoi. 

§3.— Bills of Sale. 

A bill of sale b a document whereby the property 
in chatteb is transferred to a grantee, either absolutely 
or conditionally by wa}^ of mortgage, possession 
of the property comprised in the bill of sale remaining 
in the grantor. 

The expression “ bill of sale ” includes — 

(1) BUU of sale as specifically understood; 

(2) Assignments ; 

(3) Transfers; 

(4) Declarations of trust without transfer; 

(5) Inventories of goods with receipt thereto 
attached ; 

(6) Receipts for purchase moneys of goods, and 
other assurances of personal chattels ; 

(7) Powers of attorney, authorities, or licences to 
take possession of personal chattels as security 
for any debt ; 

(8) Any agreement, whether intended or not to 
be followed by the execution of any other 
instrument, by which a right in equity to any 
personal chattels, or to any charge or security 
thereon, shall be conferred. 

The following classes of instruments do not fall 
within the definition : — 

(1) Assigpmeiits for the benefit of the grantor’s 
creditors ; 

(2) Marriage settlements; 
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(3) Transfers or assignments of any ship or any 
share thereof ; 

(4) Transfers of goods in the ordinary course of 
business ; 

(5) Bills of sale of goods in foreign parts or at sea ; 

(6) Bills of lading, India warrants, warehouse 
keeper’s certificates, delivery orders used in 
the ordinaiy'^ course of business (Bills of Sale 
Act, 1878, § 4) ; 

(7) An instrument charging or creating any seciirity 
on or declaring trusts of imported goods given 
or executed^ at any time prior to their deposit 
in a warehouse, factory, or store, or to their 
being reshipped for export, or delivered to a 
purchaser not being the ])erson giving or execu- 
ting such instrument (Bills of Sale Act, 1890, 
§ 1, as amended by the Bills of Sale Act, 1891). 

It must be admittorl that the definition is somewhat 
unsatisfactoiy inasmuch as bills of sale as generally 
understood are referred to therein, and since the 
execution of such instruments is subject to certain 
string(‘nt conditions, one would be quite justified in 
asking why such conditions are im])ost“d when so many 
instruments of an extraneous character, and with 
apparently no formality involved in their execution, 
are included luider the Act. It must be remembered 
that the jiriinary o!)jects of the Bills of Sale Acts 
are to protect both the grantor and the grantee where 
chattels remaining in the possession of the former 
form the security for a loan made by the latter ; but 
third parties must also be protected, as they may be 
Liduced to enter into financial relations with the 
possessor of the chattels on the strength of such 
possession. Many arrangements other than bills 
of sole strictly so named, may involve the retention 
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of the goods after a charge has been created ; hence 
the proyision for registration which would act as 
constructive notice to interested parties. 

The expression “ personal chattels ” which may 
form the subject of a bill of sale, means goods, furniture, 
and other articles capable of complete transfer by 
delivery, and (when separately assigned or charged) 
fixtures or growing crops. Trade machinery, with 
specified limitations, is also so regarded. It will be 
obseiwed that a bill of sale camiot be given in respect 
of any chose in action. 

Bills of sale as generally understood may be divided 
into two classes, namely, absolute and conditional. 

(a) Absolute Bills of Sale. 

Absolute bills of sale are governed by the Bills 
of Sale Act, 1878. In transmissions by way of an 
absolute bill of sale there is on absolute parting with 
the property in the chattels by the grantor, who has 
no right of redemption. 

An absolute bill of sale need not be in any 
specified form, but it must show the consideration 
for the transaction (if any), and must be explained 
to the grantor by a solicitor, and witnessed by a 
solicitor. The grantee may insert any conditions 
he pleases as to when he shall be entitled to take 
possession. 

(b) Conditional Bills of Sale. 

A conditional bill of sale is one given as security 
for the payment of money, the grantor having the 
right to liave tne chattels reconreyed to him upon 
fulfilling the condition. Such bills are governed by 
the Bills of Sale Act (1878) Amendment Act, 1882. 

A conditional bill of sale need not be explained by 
a solicitor, or witnessed by a solicitor, but it must be 
witnessed by at least one credible witness. It must also 
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be in the exact fonn giren in the Schedule to the Act 
(§ 9), and must show the consideration, which must 
not be less than £30 (§ 12), also the rate of interest, 
the date for repayment, and any condition on the 
fulfilment of which the bill is to be void. An inventory 
of the personal chattels comprised in the bill must be 
attached. 

The grantee can only seize the goods comprised 
in the biU of sale for one of the conditions mentioned 
in the Act. These are — 

(a) Failing to perform the covenants ; 

(b) Bankruptcy, or allowing distraint to issue for 
rent, rates or taxes ; 

(c) Fraudulently removing the goods ; 

(d) Failure without reasonable excuse to produce 
the last receipt for rent, rates or taxes after 
written demand ; 

(e) Allowing execution to issue (§ 7). 

Even after seizure the goods cannot, without 
consent of the grantor, be removed from the premises 
or sold for five days, and within such five days the 
grantor may apply to the Court for relief if by payment 
or otherwise the cause of Seizure no longer exists (§ 13). 

(c) Registration of Bills of Sale. 

Every bill of sale, whether absolute or conditional, 
must be registered within seven days of execution ; and 
re-registered eveiy five years. If executed out of Eng- 
land, registration must be effected within seven days 
after the time in which it would, in the ordinary 
course of post arrive in this country, if posted 
immediately after execution. There must be pro- 
duced to the registrar the original bill, with a true 
copy of it and every schedule or inventory attached 
to it ; an affidavit of due execution, stating the time 
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it ms giveo, and a description of the reiidenoe and 
occupation of the, grantor And all other atteating 
witneBsea. A oonditiQual bill of sale must hate 
attached a aohedule specifically enumerating the 
chattels comprised in it, and chattels afterwards 
acquired cannot be included, except by way of sub- 
stitution (§ 6). 

If the omission to register arises from accident 
m inadvertence, the judge may make an aider 
extending the time for registration. 


(d) Form of Conditional BUI of Sale. 

The following is the form of a conditional bill of 
sale : — 


THIS INDENTUBE made the 
One thoufiand nine hundred end 


d^ of 
Bbtwmk 


of the one part and 
of 

of the other part Wztnibssbtb that in oonrideration of the lum of (o^ 
) Or what- . 
the ron- 

iM the receipt of which the said herebjr aoknowladflie 

He the said doth herel^ aangn onto 

hie ezeoators adminiatmtorB and aaBigm 
All and eingular the several chattels and things speoifieally deBoribed 
the schedule hereto annexed by way of security for the payment of tibo 
num of Fonncla 

(b) Inseit the and intercBt thezeon at the rate of (6) per cent, per anntmi. 

And the said doth further 

and declare that he will duly pay to the said 
the principal sum aforesaid together with the interest then doe by 
equal payments of 

on the 

ID each and every 
And the said 

doth also agree with the said 

(c) lusartthat he wiu (c) 
lOBtoin-, 

Loe per* 

■jBtof not or ‘ 

^be rwiteProvided always that the chattel! hereby oaaignad shall not bo liable to 
leh the Mu^seiEure or to be taken possession of by the said 

^SI i{S t?fog any cause other than those specified in { 7 of the Bills of Sale Aet (1878> 
^oe or de-Amendment Act, 1882. Tn Wmrase wharoof the partiea to theae pfoaenta 
^ Vteoftbshaira hereunto set their bonds and seals the day and yeor tint abertpo 
written. 

Signed end sealed by the said 

^ ^ prasenoe of me (d) 

THE SGHBDtJLB ABOVE BEBERBED TO 
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Tt has aJieady been stated that the form must be 
strictly followed, and if this is not done the canveyance 
may be void ; thus separate conveyances by separate 
grantors of goods bdonging to them separately caimot 
be made on one form (Saunder/i v. White (1902), 
1 K.B. 472) ; and the bill will be void if the name, 
address, and description of the grantor, graiitee, 
or witness are omitted (Parsons v. Brand, 25 Q.B.D. 
110 ; AUiree v. AlUree (1898), 2 Q.B. 267) ; or if 
the receipt clause is absent, or if the copy filed 
discloses even a trifling error (Bwchdl v. Thompson 
(1920), 36 T.L.It. 257, C.A.). A term introduced 
to enable the grantee to retain a bill of sale after 
payment of the debt will also avoid the bill (Watson 
V. Stricldand (1887), 19 Q.B.D. 391) ; and so also will 
any term which has the effect of introducing 
covenants not contained in the statutory form, such 
as, for instance, incorporating terms by reference to 
another document (Lee v. Barnes, 17 Q.B.D. 77). 
Even though the transaction is not capable of being 
given effect to in the statutory form, this will not 
form an excuse for departing from it (ex parte 
Parsons (1886), 16 Q.B.D. 532). 

§4.— Pledges. 

The contract of pledge is one which at common 
law is considered to be for the mutual benefit both 
of the pledgor and pledgee. Tt involves on actual 
delivery by the pledgor of the article pledged, either 
to the pledgee or to a warehouse for him ; in either 
case a receipt being given for the pledge. 

Where the possession itself is actually im- 
possible, it may be given constructively by the 
delivery of a key, under such circumstances that full 
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control of the place where the goods are stored is 
given by the delivery of such key. The actual 
property in the goods pledged remams with the 
pledgor, but a special property passes to the pledgee, 
in order that he may dispose of the goods when he 
becomes entitled to do so. 

A pledgee impliedly mulertakes to deliver back 
the property to the pledgor upon repayment of the 
sum advanced upon the property, and the pledgor 
impliedly warrants jiis own title to the property. 

When the pledgee has the property' in possession, 
he is answerable for any ordinary neglect in respect 
of ilf; even if it is stolen from him he will be liable to 
make good the loss, unless he can show that he used 
ordinary care in respect of it. If the property is 
taken from him by robbery (t.e., theft with violence), 
however, he is excused from liability in respect of it. 

Upon default in payment being made by the 
pledgor, the pledgee may sell the property at the 
stipulated time or after giving proper notice. 

The pledgee has not any right to use the goods 
pledged, unless to do so would be for the benefit of 
such goods. 

It is a common practice for stockbrokers and 
others to raise money by the pledge of securities, 
the contract for the loan generally providing that 
in cousideration of the advance of the amount con- 
cerned at a given rate of interest, securities as 
mentioned in a memorandum lodged at the time, are 
to be held by the person making the advance as 
collateral security for the due repayment of the 
foan and interest. 

The persmi depositing the security generally 
[Undertakes that the security shall excMd the loan 
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by an agreed margin, and if the margin at any time 
becomes deficient, to provide additional security 
to the satisfaction of the lender ; and the borrower, 
in the event of failure to deposit additional security 
when required, or to pay the loan when it becomes 
due, authorises the pledgee to realise the securities for 
the purpose of paying himself the sum due to him ; 
and undertakes to pay any deficiency on, and the 
expense of, realisation. 

No difficulty arises where the securities so 
deposited are bearer securities. Whei'e, however, 
they are in the form of registered stocks or shares, 
it is usual for the lender to require such stock!) or 
shares to be transferred into his own name ; since 
if the lender relies upon a blank transfer only, and 
the transferor for the purpose of defrauding tlie owner 
of the blank transfer, obtains a duplicate certificate 
from the company and executes another transfer, 
the transferee will have a good title to the shares 
on registration of his transfer, and the blank transfer 
may be defeated {Peat v. Clayton (1006), 1 Ch. 659). 

The distinction between a mortgage and a pledge 
should be carefully noted. In the case of a mortgage, 
the legal ownership or an equivalent interest is 
transfeired to the person lending the money, possession 
remaining with the borrower : whereas in the case of 
a pledge, the legal ownership remains with the 
borrower, possession being transferred to the person 
lending the money. 

Pawnbrokers are persons licensed to carry on the 
business of lending money on goods taken into pawn. 
They are governed by the Pawnbrokers Act, 1872, 
which applies only to loans of £10 or less. Pledges 
above that amount are governed by the rules of 
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common law, and by npecial contract. Such ootitraoto 
may be made in respect of loans exceeding 40 b., 
but in such cases a special pawn-ticket must be given 
by the pawnbroker, signed by him, a duplicate being 
also signed by the borrower (§ 24). 

The rate of interest that may be charged in 
respect of loans not exceeding <^s. is limited to 
one half-penny for every 2s. or part per month 
(increased by the Pawnbrokers Act, 1922, by an 
additional half-penny for every 5s. or part). After 
the first month, less than fourteen days is counted 
as half a month, fourteen days and not exceeding one 
month as one month. The charge for the ticket is 
one half-penny, but if the pledge is for more than 10s. 
it is one penny. On pledges above 40s. the interest 
is limited to one half-penny pei month for each 2b. 6d. 
or part (§ 15). 

The goods pledged are made redeemable within 
twelve months from the day of pawning, including 
that day, with seven days of grace added (§ 16). 
If the pledge is for 10s. or under, it becomes the 
absolute property of the pawnbroker at the expiration 
of the time when it ceases to be redeemable ; if the 
pledge is for more than 10s., it is mleemable until 
actual sale which must be by auction (§ 17). 

A pawnbroker must give a pawn-ticket in lespeot 
of each pledge (§ 14) ; he must keep books and allow 
the ticket holders to inspect them (§§ 12 and 21); 
he must also account for surplus receipts on sales 
within three years where the pledge is for over lOs. 
(§ 22 ). 

The holder of a pawn-ticket is presumed to be 
the person entitled to redeem the property (§ 25), 
and the pawnbroker must deliver the xn^operty to 
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him on payment of the loan and interest ; but where 
a person’s goods have been pledged without his 
authority, he may recover from the pawnbroker, so 
long as the person making the pledge could give 
no title to the property. {See. Chap. Ill, § 2 (&).) 

If a pawn-ticket is lost, a new ticket may be 
obtained by a declaration before a magistrate; the 
ticket thus obtained to be shown to the pawnbroker 
within three days, after which the pawnbroker must 
not deliver to the holder of the original ticket (§ 29). 

If the goods pawned are destroyed by accidental 
fire, the pawnbroker is lesponsible for the loss. If 
he purchases, except at a public auction, any article 
pledged to him, he commits an offence under the Act 
(§32). 

§5. -Liens. 

(a) Possessory Liens. 

A possessory lien is the right of a person in 
possession of goods wliich belong to another, to retain 
such goods until liis pecuniary demands against that 
other are satisfied {Hammond v. Barclay, 2 East 
235). Possessory liens are either general or particular. 

(1) General Lien. 

A general lion is the right which arises by custom in 
particular trades or professions, or by contract, to 
retain goods not only until aiiy sum due in respect 
of them is jjaid, but also in respect of any sum which 
niay be owing by the owner to the ]jerson in })ossossion. 

A solictor has a general lien over all the papers 
of his client, except his will; a factor on the goods 
of his principal; and other classes of }>or8ons who 
have a general lien are hankers, wharfingers, dyers, 
and cotton printers. 
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{2) Particular Lien. 

A patiwular lien is the right to retain goods until 
payment of any sum due to the possessor by the real 
owner in respect of those goods. 

A particular lien arises — 

(a) When the person in possession has bestowed 
labour, skill or expense in altering or improving 
the goods {Franklin v. Hosier, 4 B. & Aid. 
341 ) ; there is no common law hen for main- 
tenance only {Hatton v. Car Maintenance Co, 
(1915), .30 T.L.R. 275). 

(5) Whei'e the person in possession is compellable 
to receive the goods, oi render the service 
out of which the lien arises ( Torke v. Orenavgh, 
2 Ld. Raym. 866). 

(c) Where the person in possession has saved the 
goods from loss at sea or capture by an enemy 
{Hartford v. Jones, I Ld. Raym. 393). 

There is no hen until the work contracted for is 
actually performetl ; but if the owner prevents 
completion of the work, the lien attaches for the 
work actually done. If the owner has not authoiised 
the work, the Uen cannot be enforced against him, 
but subject to his rights it can be enforcecl against 
the person at whose request the work was <ione. 

The most common cases of a particulai lien are 
those of carriers (see Chap. VIII, §2), tradesmen who 
have expended labour for reward upon the goods, an 
unpaid seller of goods {see Chap. Ill, § 3 (&)), and 
warehousemen who are entitled to reward for their 
Services in connection with the goods. 

An innkeeper’s lien is of a special character: it is 
not partic^ar, for the debt does not necessarily arise 
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in respect of the goods detained but from the supply 
of accommodation and refreshment, and it is not 
genered, inasmuch as the innkeeper is not entitled to 
exercise the right in regard to charges incurred by 
the guest upon the occasion of a previous visit. {See 
Chap. VII, § 5.) 

An accountant probably has a Hen on account 
books for charges incurred in the writing-up of 
such books {Bvrleigh v. Ingram Clark, Ltd. (1901), 
27 Acet. L.B. 65), although this is now doubtful in the 
case of a limited company as such books have become 
statutory books imder the Companies Act, 1948 ; but 
it is doubtful whether an auditor has such a right in 
respect of books which he has audited, even though 
he properly obtains absolute possession of such books, 
and improves the records therein during the course of 
his audit. 

(b) Maiitime Liens. 

A maritime lien is a right which consists of the power 
to have a ship or cargo and certain interests therein 
realised, and the proceeds applied in satisfaction of 
the sum due to the person having such hen. Maritime 
hens do not depend on possession, but attach to the 
subject-matter, wherever it may be. 

The principal maritime hens so arising are those 
of — 

(1) Bottomry bond-holders ; 

(2) Master for wages and disbursements ; 

(3) Sailors for services rendered ; 

(4) Seamen for wages ; 

(6) Ship damaged by cohision, against the ship 
in default. 
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When the master borrows money upon the ship, 
or upon the ship and cargo, the instrument by which 
he engages to repay the sum borrowed is called a 
BOTTOUBY BOBD. He must not raise mcmey on 
bottomry unless it is absolutely necessary for^ the 
completion of the voyage ; and then only if he cannot 
obtain it on the shipowners’ personal credit, or from 
the owners’ agent, and he is unable to communicate 
with the owners. It is a peculiarity of the bottomry 
bond that if the ship is lost the lender loses the whole 
of his mon^, but if it returns in safety then he re- 
covers the principal and interest agreed upon. 

If a bottomry bond purports to make the loan 
repayable in any case, it is not a good bond (iSinumds 
V. Hodgson (1835), 3 B. &; Ad. 66) ; but the owner 
may make himself personally liable by collateral 
agreement (ITt'Kts v. Palmer (1860), C.B. 360-361). 

The claim of a bottomry bondholder ranks for 
payment out of the security in priority to any mortgage 
but subsequently to any sum due for wages after the 
issue of the bottomry bond or salvage. As between 
several bottomry bondholders in relation to the same 
vessel, the order of payment is the reverse of the order 
in which the bonds were created, ».e., the last bond 
given is the first for payment, and so on. 


Since the holder of a bottomry bond has a lien on 
the vessel, the vessel cannot be disposed of without 
discharge of the bond. If the sum secured is not paid 
by the shipowner, the Court may order the ship to 
be sold with a view to discharging the liability, subject 
to the claims of those who may have a prior right. 

A bottomry bond can only be given for money 
advanced for the ship ; it cannot be given in respect 
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of a personal debt of the master of the ship, nor for 
matters which do not fall within the scope of his 
authority as master. The contract must contain, 
at the time it is entered into, an intention to raise 
money by a bottomry bond, and if the instrument 
is not a bottomiy bond it cannot afterwards be turned 
into one {The. Kanuih (1869), 2 A. ft E. 301). 

The cargo can only be hypothecated if it receives 
some actual or possible benefit from the transaction 
(The QratiUidine (1801), 3 C. Rob. 261) ; and the master 
can only bind the cargo owners after communicating 
with the owners, or endeavouring to do so (The 
Hamburg (1864), B. ft L. 253), unless such notice is 
not required by the law of the country in wluch the 
ship is registered. 

The rclationsliip of agency between the cargo 
owners and the master will only bo established in a 
case of very urgent necessity (The Pontida (1884), 
9 P.D. 180)* 

The bond by which a cargo alone is hypothecated 
is known as a BSSFOieDENTiA bokd. 

(c) Equitable Liens. 

An egptitable lieti is the right to have' certain proix'i'ty 
applied in a particular manner. It differs from a 
possessory lien in that it exists irresjiective of possession 
and confers on the holder the right tr) a judicial sale. 
The partnership lien is an example, and consists of the 
right of a partner on dissolution to have the firm 
property applied in the payment of the lia1>ilities of the 
firm, and any surplus divided among the partners in the 
proper proportions. Also, when' a partnership con- 
tract is rescinded on the ground of fraud or mis- 
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repxesentatioii of one of the parties thereto, the 
party entitled to rescind has, inter alia, a lien on the 
surplus of the partnership assets, after the discharge 
of the partnership Uabilities, for whatever sum has 
been paid by him in the purchase of his share and for 
the capital contributed by him (Partnership Act, 1890, 
§41). 

Other examples arc the lien of a vendor of land for 
unpaid purchase money, and the lien of a purchaser 
for prematurely paid purchase money, such as a 
deposit paid by him on the signing of the contract to 
purchase. 

In general, a person who has expended money for 
the benefit of another or on another’s property has no 
lien in respect of such expenditure, but, when all 
parties interested in property act in the mistaken 
belief that one of them is the true owner and allow him 
to spend money for the preservation of the property, 
that one is entitled to an equitable Hen on the property 
for the sums so spent by him. 

Be Foeter; Hu((s<m v. Fwtfr ((1938), 159 L.T.E. 279). 

A father took out a policy of life asBurance on the life cl his 
son. The father paid the p emiuniR until his death, and there- 
after the son continued to ftay them under an arrangement 
between all parties interested m the pdlioy, in the belief that 
the policy belonged to 1dm. The son died, and the insuranoe 
company, without raising any question as to whether the father 
had such an insurable interebt in his son's life as to make the 
policy valid, paid out the proceeds on the joint receipt of the 
persond representatives of the father and the son, and questions 
arose as to how the moneys should be applied. 

Hdi : That on the facts the father had created no trust in 
favour of the sm, and accordingly the pedioy moneys belonged 
to the father's estate, subject to a lien in favour of the pemonal 
representatives cl the son for the amount of the premiums 
paid by him subsequent to the father’s death. 
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(d) Diacfaarfte of Lions. 

A lien is put an end to by payment of the debt, or 
balance of account, as the case may be ; or by giving 
of credit for the amount due ; o!r by lawfully losing 
poBsession of the property; or by acceptance of 
securify, if the intention is to discharge the lien. 
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CHAPTER X 

PARTNERSHIP 
Part I 

THE PARTNERSHIP CONTRACT 

[Befeienoe^j tu tSectioiib throqghout tlitf teact are to tlio Section*^ of the 
Partnenhip Act, 1800, unleah othci'wise statncl ] 

§ 1. — Introductory. 

The Law of Partnership is principally contained 
in the Partnership Act, 1890, and in the Limited 
Partnerships Act, 1907, the former consolidating the 
law then existing into the form of a code, and the 
latter amending it to permit of limited liability under 
defined conditions. 

The Partnership Act, 1890, is declaratory of the 
Common Law, to which it made few alterations ; and 
by Section 46 of the Act it is provided that the rules 
of equity and of common law applicable to partnership 
shall continue in force, except so far as they are incon- 
sistent with the express provisions of the Act. 

As between partners the Act is of the utmost 
importance, for, although the relation existing between 
partners is one of contract, many terms of the partner- 
ship agreement, if not expressed in such contract, are 
implied by the Act. It follows that the provisions of 
the Act, so far as they affect the partnership relation, 
ai’e frequently inapplicable to particular cases, b}'' 
reason of specific contract, or of a course of dealing 
between the partners from which such a contract is to 
be implied. 

It is important to remember not only that the 
partnership agreement is a contract, but that it 
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is one of the class of contracts known as •uberrvmM 
fidei. The partnership relation is founded on mutual 
trust, and as between partners the law requires the 
utmost good faith, and disclosure of all material 
factors. 

The Limited Paiiuevships ilct, 1907, is a purely 
legislative enactnienl, iatrodiiuing into the Statute 
Book the principle of liniJierl liability in partnerships. 
It defines the conditionh under which such partnerships 
may exist ; and imposes upon them certain modi- 
fications of the ordinar 3 ' partnership law, which is 
otherwise applicable to iiinited partnerships. 

§ 2. -Definition of Partnership. 

The term Partnership ” is defined by Section 1 of 
the Partnership Act, 1890, as — 

The lelutiou which aubaistu between pereons carrying on a 
business in common with a view of profit. 

This delinition must be read in conjunction with 
Section 2 of the Act, which lays down certain rules for 
determining -whether a partnersliip docn or does not 
exist. 

Tliis section, wliich toi all practical pm poses re- 
enacts the provisions of Bovill’s Act, 186u, is dealt 
with in some detail later (at [Xi^t p. 474), but it is useful 
to note here that iiersons may — 

(a) Hold iM'operty in commou with others, and 
taJie a share in any jn-ofits made by the use 
thereof ; 

(b) Share gross loiurns, whether trom property 
held under Joint Tenancy etc. ; 

(c) Share in the profits (i.e., net profits) of a business, 
without thereby being partners and liable as such. 
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The Idmited Partnerships Act, 1907, still further 
modifies the definition. 

It 'will be seen, therefore, that arrangements may 
be legally entered into, which may appear similar to 
partnership, but which, in fact, are not partnerships. 

Many attempts have been made to define partner- 
ship precisely, the most notable of these being the 
definition of Sir h'rederick FoUock, which emphasises 
the two principles which are at the root of the matter 
of partnership, i.e., the agency which establishes 
relationship with the outside world, and the agree- 
ment which governs the relation of the partners 
vnier se. 

“ Partnership is the relation which subsists between 
persons who have agreed to share the profits of a business 
carried on by all or any of them on bohalf of all of them.”* 

A careful study of either of these definitions will 
show that “ business ” is an essential factor of partner- 
ship. A business of some description must be carried 
on by or for the partners with a 'view to profit ; and 
the question therefore arises as to what constitutes a 
business within the meaning of the Art. 

The turm ‘‘ business ” is defined by Section 45 of 
the Act, as including every trade, occupation, or 
profession. 

“ Occupation is undoubtably the wider term ; 
and whereas a business must necessarily bo an occu- 
pation, an occupation need not necessarily be a business 
within the meaning of the Act. Oonsequently, if two 
or more persons are engaged in an occupation, as 
opposed to a business, there can be no partnership. 

* FoUook’a dAfiaition ww formulated (oom time beforu tbe Paittwnbip 
Ast. 16 W. 
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The foUounng instaaoes may serve to explain the 
foregoing remarks : — 

(1) A. and B. are joint owners of a ship which 
they let out, sharing the proceeds. 

This arrangement does not, as such, con- 
stitute a partnership between A. and B. 

(2) A. and B. are landowners whose whole time 
is taken up in managing their joint estate, and 
their efforts are rewarded with profits. 

They are engaged in an occupation and 
not a business. 

(3) A. enters the profession of a barrister. This 
is not a business within the meaning of the 
Act, since partnership is forbidden between 
barristers, aa barristers. 

Joint Ownership, Joint Tenancy, etc., are dis- 
tinguished from partnership, by reason of the fact 
that there is no presumption of agency in dealing 
with the property. In such cases a partnership can 
only exist by express contract, from which the addi- 
tional factor of agency will arise. 

§ 3.— Definition of Partner. 

There is no statutory definition of the term 

partner," and theioforc to ascertain whether or not., 
a person is a partner, it is necessary to consider whether 
a partnership exists. 

This is often by no means a simple matter, and 
yet it is of great importance, since, if a partnership 
ia proved to ejust, eech of the general partners be:', 
comes personally liable for the whole of the dehtip 
bfthe.firm^.. 
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Partners may be divided broadly into two classes : 

(а) General Partners. 

(б) Limited Partners, under tbe Limited Partner- 
ships Act, 1907. 

^a) General Partners. 

A general partner is one who carries on businoHM in 
partnership with another or others, and whoso liability 
for the debts and obligations of the tirni is iinliaiited. 

He can bind the firm in his dealings with the outside 
world in ordinary matters eonnected with the firm’s 
business, provided tlie persons witli nhom lie deals 
are unawai'C of any ivstrndion upon his authority. 

Tlie exprcK,sU)n “ partnei ’’ includes both acting 
and donmnt ]jartners, the liability of the latter for 
the debts of the firm lieiug the same as that of tho 
former, since no distinction is drawn in the Act itself. 

Where, however, the dormant partner is a aecret 
partner, it may not bo necessary for him to notify his 
retirement from the firm bj' advertising in the Gazette, 
in order to escape liability for debts contracted sifter 
he left tlio firm, since nobody could have given credit 
to the firjn by leason of him being a partner (lleaih 
V. )San6t}tn (ISJW), 38 I’.R. 237, 242). Where, however, 
disclosure has been mode under tlic Registration of 
Business Xam<‘s Aet, 191C, such notification will be 
necessaiy ; and it is always wise for a dormant j>artiicr 
to give notice <»£ I’etireinent, .since it might bo difficult 
to rebut tlic claim of a person subsequently professing 
to have known that the retired partner was a member 
of the firm, aaicJ to have given cre<iit on the strength 
of that knowledge. 

(b) Limited Partners. 

A Uwited partner is one who contributes capital to 
a firm without being liable for the debts or obligations 
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of the firm beyond the amount bo contributed. To 
obtain this limitation of liability the firm must be 
registered under the Limited Partnerships Act, 1907. 

A limited partner cannot in any way bind the firm, 
nor can he take any part in the management thereof. 
He may, however, advise with the general partners as 
to the state and prospects of the business. 

The rules and regulations contained in the Limited 
Partnerships Act, 1907, must be rigidly adhered to, 
in order to prevent a limited partner from becoming 
liable as a gmieral partner. 

§4. — Capacity to enter into the Partnership 
Contract. 

There are certain classes of persons whose capacity 
to enter into the contract of partnership is somewhat 
restricted, the most important of these being lunatics, 
infants, married women, and convicts. 

(a) Lmatlca. 

A lunatic is capable of entering into a partnership 
contract during a period of sanity. If, after the 
partnership has commenced, he asserts that at the 
time the contract was entered into he was lunatic, 
he cannot escape from the liability attaching to a 
partner, unless he proves that he actually was insane 
at the time, and that the party with whom he entered 
into the contract knew of his insanity. Otherwise the 
lunatic partner is both capable of binding the firm as 
a partner, and liable to be bound by his co*partners. 

Under Section 36 (a) of the Act, lunacy is ground 
for application to the Court to decree a dissolution ; 
but it is not necessarily ground for dissolution if a 
limited partner becomes a lunatic (Limited Partner* 
riiips Act, 1907, Section 6 (2)). 
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(b) Married Women. 

Under the Married Women’e Property Acts, 1882 
and 1893, married women generally could only render 
themselves liable upon any contract to the extent 
of any separate property ; such property being either 
in possession at the time of entering into the contract 
or subsequently acquired. Any judgment obtained 
in consequence of a right of action arising out of a 
contract with a married woman could only be enforced 
against her separate property, and even then only 
so long as such property was not settled with a 
restraint on anticipation. 

This position has been altered by the Law Reform 
{Married Women and Tortfeasors) Act, 1935, which 
provides that a married woman may render herself 
liable in respect of any tort, contract, debt or obli- 
gation and be capable of suing or being sued in 
all respects as if she were a feme sole. 

There is, therefore, nothing to prevent a married 
woman from entering into partnership, even the few 
disadvantages which formerly existed from the 
view-point of her co-partners now having been 
removed. 

(c) Infanta. 

An infant’s power of contracting is restricted both 
by Statute and by Common Law, and, save in excep- 
tional cases, the only way by which he can make 
himsrif legally liable for contracts is by purchasing 
necessaries. In this case it is possible for him to be 
adjudicated bankrupt, but not while he remains an 
infant (ex. p. Jones, re Jones (1861), 18 Ch. D. 109). 
He cannot, however, be adjudicated bankrupt in 
respect of any debts contracted by the firm of which 
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he is a partner ; the result being that the remedy of 
creditors is only against the adult memben of the firm. 

The adult partners, however, have a right to exercise 
their equitable lien upon the partnership assets, and 
to see that these are apidied in payment of the partner- 
ship debts. 

After attaining his majority, an infant partner 
may ratify the partnership contract, either expressly 
or by implication ; but if he wishes to avoid the con- 
tract, he must express his determination immediately 
and without ambiguity, since if he does not do so he 
will become liable for all debts contracted after his 
majority {Ooode v. Harrison (1821), 5 B. and Aid. 159). 
If he repudiates the contract immediately upon 
coming of age, he can only recover his share of the 
partnership fund as then ascertained unless he can 
show that he has never received any benefit under the 
contract {HamiUon v. Taughan-Sherrin, &c., Co. 
(1894), 3 Ch. 594, and cf. Steinberg v. ScalOf Leeds, 
Ltd, (1923), 2 Ch. 452, C. A.), in which case he could 
recover all sums invested in the partnership, including 
any premium paid. The infant, however, cannot 
claim to be credited with profits, and not debited 
with losses, and he is bound by the partnership accounts 
as between himself and his co-partners. 

(d) Convicts. 

A convict is incapable of making contracts, con- 
veying property, or bringing any action, except when 
he is at large under a ticket-of-leave. 

The Crown, in the case of the sentence of any person 
to death or penal servitude, may commit the custody 
and management of the property of such convict to 
an administrator, in whom all the property of such 
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convict becomes vested. The effect of this is to ensure 
that upon dissolution of paxtuership, by reason of 
felony or outlawry of one of the members, the interests 
of such person will be legally safeguarded. 


§ 5— Illegal Aasociations. 

Under Sections Sfi? and 358 of the Companies Act, 
1929, the maximum number of persons who can carry 
on business as partners is ten in the case of a banking 
business, and twenty in other cases. 

Section 34 of the Partnership Act, 1890, declares 
that a partnership is in every case dissolved by the 
happening of any event which makes it unlawful for 
the business of the firm to be carried on, or for the 
members of the firm to carry it on, in partnership. 

By the Solicitors Acts it is illegal for a solicitor 
to enter into a partnership agreement, as a solicitor, 
with an unqualified person ; this is a case of a partner- 
ship which, though it may have a perfectly legal 
object, is prohibited by Statute. 

It is illegal for persons to enter into a partnership 
with an illegal object in view, as for instance for the 
purpose of conducting lotteries ; in this case it is 
the object of the partnership itself which is made 
illegal by Statute. 

Partnerships may also be illegal at Common Law 
upon the grounds of public policy, e.g., a partnership 
entered into for the commission of a crime. 

There is nothing to prevent the existence of a 
partnership between a British subject and the subject 
of a foreign country ; but if war should be declared 
between the two countries of which the partners 
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axe subjects, the partnership may be immediately 
dissolved. The application of the law on this point 
does not rest on the domicile of origin of the parties, 
but on the actual domicile at the time of the war ; so 
thait if two Englishmen in partnership reside, the 
one in England and the other in a country with which 
England is at war, they cease to be partners in the 
eye of the law ; whereas if England is at war with 
a Foreign State, and a subject of that state is in 
partnership with an Engh’shman, both being resident 
and carrying on the partnership business in this 
country the partnership contract is not affected. 

If one of the partners is or was immediately before 
the war a subject of, or resident or carrying on business 
in a hostile state, the Board of Trade may appoint an 
inspector of the boolrs ; and may, if necessary, appoint 
a controller with power to wind up the business ; and 
any monies payable to an enemy subject will be paid 
to the custodian, i.e., the Public ’'rrustce (Trading 
with the Enemy Act, 1914, Section 2). 

Where a partnership with an enemy is thus dis- 
closed, his interest in the partnership is not forfeited, 
any amounts appearing to be due to him being payable 
to the custodian. If the business makes use of patents 
or other property of the enemy, the enemy is entitled 
to fair remuneration for its use, the same being payable 
to the custodian {Hugh Stevenson & Sons v. A.G. fur 
Cartonnagen-Indtistrie, 34 T.L.R. 206). 

.Illegality is never presumed, but must always be 
proved by those who assert its existence. 

Persons associated together in an illegal partnerahip 
are incapable of exercising their rights against third 
parties, though in most cases third parties can exercise 
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theii' lights against them, e.g. an illegal partnership 
can be sued, but is incapable of suing. The parties 
themselves, as a general rule, will be unable to enforce 
any rights against each other as partners. 

A partnership may exist in law in respect of a 
betting and bookmaker’s business {Jeffrey & Co. v. 
Bamford (1921), 2 K.B. 255). 

§ 6. — ^The Legal and Mercantile Idea of a 
Partnership. 

By the ordinary business man a firm is regarded as 
possessing a corporate entity, apart from the mem- 
bers composing it. Although this is legally the case 
in Scotland, in England the law goes no further than 
to recognise the members of a partnership collectively 
as a “ firm.” 

Section 4 of the Partnershi]) Act, 1890, confirms 
this for the purpose of the Act, and also declares that 
the name under which the business is carried on is 
called the “ Firm Name.” 

Under the Rules of the Supreme Court, however, 
actions may be taken by or against partners, claim- 
ing or liable as partners, in the name of the firm of 
which they are members ; but it is also necessary 
for the names and addresses of the individual partners 
to be declared. This procedure also applies by the 
Rules to those cases where a firm brings an action 
against one of its own members, and to actions between 
firms having one or more members in common. 

§ 7,— Partnership Agency. 

It has been already stated that the partnership 
contract is founded on matual trust and confidence ; 
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but it must be borne in mind that when the partner- 
ghip contract has been entered into, the relation of 
principal and agent exists between partners. This 
aspect of agency is peculiar to Partnership Law, 
inasmuch as each partner is a principal as well as an 
agent. 

As a member of the firm, each partner is a prin- 
cipal, so far as he himself is concerned, and an agent 
so far as his partners are concerned, for acts done 
within the ostensible scope of his authority on behalf 
of the firm. 

Since each partner is a principal us well as an agent, 
a partner is not, like an ordinary agent, entitled to a 
full indemnity from his co-partners for losses incurred 
in properly carrying out his duties, but is entitled only 
to an average contribution, i.e., he must himself 
contribute, as a principal, his share of the loss. 

Section .I of the Act, in declaring the power of a 
partner to bind the firm as agent in respect of any 
act for carrying on in the usual way business of the 
kind carried on by the firm of Avhich he is a member, 
specially provides that where, to the knowledge of the . 
party dealing with him. the partner has no authority, 
the firm is not bound ; and a similar proviso applies 
where such party does not know or believe him to bo 
a partner. 

The liability of a fii’tn for the acts of its partners 
is therefore dependent upon the existence of agency 
between the partners. Such agency, whilst commonly 
^Tistin g by implication only in respect of ordinary 
business matters, is not put an end to by a secret 
limitation of authority ; but it can be put an end to 
by express agreement, or limitation, cotnwMnicated to 
third parties. 
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In all caBes, what is ordinarily nooessaiy for carry- 
ing on the business will depend upon the nature of 
the business. 

§ 8. — Rules for Determining whether a Part- 
nership exists or not. 

It has already been stated that Joint Tenancy, 
Cominon Property, Part Ownership, and the shoring 
of gross returns do not of thenweloei create a partner- 
ship. There are, in addition to these, other cases, in 
which it is somewhat difficult to state with certainty 
whether or not an individual receiving income from 
the profits of the business is or is not a partner. 

The receipt by a person of a share of the profits 
of a business is prima facie evidence that he is a partner 
in the business, but the receipt of such a share, or of a 
payment, contingent on or varying with the profits 
of a business, does not of Uielf make him a partner in 
the business ; and in jiai-ticular — 

(«) The receipt b}' a person oi a debt or other 
liquidated amount by instalments or otherwise 
out of the accruing profits of a business does not 
of itself make him a partner in the business or 
liable as such ; 

(6) A contract for the remuneration of a servant or 
agent of a person engaged in a business by a share 
of the profits of the business, does not of itself 
make the servant or agent a partner in the business 
or liable as such ; 

(c) A person being the widow or child of a deceased 
partner, and receiving by way of annuity a portion 
of the profits made in the business in which the 
deceased person was a partner, is not by reason 
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only of such leoeipt a partner in the bnaineBS or 
liable as such ; 

{d) The advance of money by way of loan to a 
]ierson engaged or about to engage in any business' 
on a contract with that person that the lender 
shall receive a rate of interest varying with the 
profits, or shall receive a share of the profits 
arising from carrying on the business, does not of 
itself make the lender a partner with the person 
or persons carrying on the business, nr liable as 
such ; provided that the contract is in writing, 
and signed by or on behalf of all the parties 
thereto ; 

(c) A person receiving by way of annuity or other- 
wise a portion of the profits of a business, in 
consideration of the sale by him of the goodwill 
of the business, is not by reason only of such 
receipt a partner in the business, or liable as such 
(Section 2 (3)1. 

It win therefore, be obsei^'ed that the receipt of a 
.shore of the net profits by a person is primd facie 
evidence that such person is a partner, but that to 
prove a partncrsliip it is necessary to show the existence 
of other incidents of the partnership relation. 

In the cases referred to above, however, it is definitely 
declared that tlie facts stated do not of iltemselves 
create a partnership ; but this will not prevent a 
partnership being shouii to exist v'here such is actually 
the case. 

An agreement between parties that they shall not 
'be regarded as partners will not prevent them being 
liable as such if the agreement is merely a colourable 
pretext ; and in tliese cases it is necessary to look at 
all the circuinstanccs. 
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In order that parties sharing in profits shall be 
liable as partners, it is necessary that the business 
should have been carried on on their behalf, or that 
l^ey should have exercised some of the rights of 
partners ; as, for instance, the right to demand an 
account, to direct how the business shall be carried 
on, or to state when it shall be wound up. 

It should be noted that in any event where a person 
lends money in consideration of a rate of interest 
varying with the profits, or where a person takes a 
proportion of the profits in consideration of the sale 
of goodwill, he is by tSection ‘1 of the Act, deferred 
to the other creditors of the business in case of the 
insolvency of the person or persons to whom the 
money is lent or a ho purchases such goodwill. This 
Section vill apply even where the borrower, or pur- 
chaser oi goodwill is a sole trader. 

The Limited Partuei'ohips Act, 1907, which will be 
referred to moi'c fully later, has now legalised the 
formation of partnerships under which persons may 
lend money, under the condition.s contemplated, with- 
out ineurring any further liability than that agreed 
upon when the contract of partnership is entered into. 
It may be doubted, however, whether the position of a 
person who advances money in consideration of a 
share of the profits lias been materially improved by 
the Limited Partnerships Act, 1907. 

It is true that imder this Act, the money can be 
advanced to the firm as if it were a person — ^a thing 
which could not previously be done ; but on the other 
hand, there are the disadvantages of publicity and 
increased expenses, and the impossibility of withdraw- 
ing from the firm the capital advanced thereto, although 
the interest in the fibrm may be transferred to another 
person with the consent of the other partners. 
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A penon advancing tnonoy wider the principal Act 
was a deferred creditor, but nevertheless a creditor ; 
while under the Limited Partnerships Act, 1907, such a 
person is a partner, and bound to contribute to losses 
not only as regards outside creditors, but as between 
partners themselves, to the extent of the agreement. 

In either case, any interference in the management 
of the business entails liability as a general partner. 

The following are a few cases illustrating that no 
hard-and-fast rules can be laid down as to whether 
or not a general partnership exists. It will be seen 
that a partnership may exist without the knowledge of 
the parties, and even where the intention of the parties 
was that no partnership should exist. The facts in 
each case must be carefully considered, and as Lord 
Lindley said, in the course of his Judgment, in the 
case of Walker V. Hirsch ((1884), 27 Ch.D. 460), parti- 
culars ot which are given below, Persons who share 
profits and losses are, in my opinion, properly called 
partners ; but thal is a mere question of words. Their 
precise rights in any particular case jnust depend upon 
the real nature of the agreement into which they 
have entered.” 

(а) 1800, Cox V Hhkman (8 ILL.C. 208, 300) 

A trader carrier on bin busmean under the 8U})ervi4ion 
of his creditors, who are to be gradually paid ofl out of the 
profits arising from the busmess 

Hdd That no partnership existed between the trader 
and the creditors. 

(б) 1876, 8yers v. (1 App. Ca. 174). 

In consideration of £250 lent by D,, A. imdertook to 
execute a deed of co-partnership for one-eighth share of the 
profits of a Music Hall and Tavenii under the Limited 
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Partnership Act, 28 & 29 Viet. c. 86 (Bovill’s Act, now 
repealed and replaced by Sections 2 and 3 of the Partnership 
Act, 1890). 

Hdd: I'hat this 'aas an ordinary partnership, and not 
a loon contract ; though as between the parties B. was 
not liable for losses. 

(c) 1870, Pooley v. Driver (5 Ch. D. 458). 

B. ft H. enter into partnership. The capital of the 
business was £30,000, of which B. ft H. provided £20,000, 
the remaining £10,000 to be raised by way of loan under 
the Partnership (Bovill’s) Act, 1865, in sums of £500, from 
persons willing to advance the same for the purpom^s of the 
partnership. Each lender became entited to a pro roto 
share in the capital of the business, and profits were shared 
between B. and H. and the persons making advances, in 
accordance with the amount contributed. B ft H. agreed 
to conform to the partnership devd, which was open to the 
inspection of persons making advances , and such deed 
])rovided that upon the conclusion of the partnership an 
account should be taken, that B ft H. were to pay the 
amounl advanced by way of loan, and then to divide the 
balance remaining between theinselvcb, and that persons 
making an advance were subjoet to refund sums overpaid 
on account of profits , and it also oontaiiied an Arbitration 
clause. 

Held That the parties were liable as partners for the 
deMs, the Master of the Rolls stating in his judgment that 
he did not rely on one or two provisions, but on the whole 
character of the transactions from Ix^ginning to end. 

(d) 1877, ex parte Tenant (6 Ch. D. 303), 

A., becoming on underwriting member of Lloyd’s, 
agreed in writing with B., his father, that in consideration 
of B making the necessary deposit, and giving the necessary 
guarantee, he would engage a particular underwriting 
agent and pay to B. one-half the net profits. 

Held: That no partnership existed between A. ft B., 
the relationship being that of debtor and creditor. 
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(e) 1870, ex parU DeUmec (7 Gh. D. 511). 

M. ft S. agreed to become partners with each other, 
and with D. upon certain conditions contained in the partner- 
ship agreement, which set out the provisions of the first 
section of Bovill’s Act, and contained os a recital a memoran- 
dum that M. ft S. had requested D. to lend them £10,000 for 
the purposes of business, and that the advance was not 
to bo considered to make him a partner. 

Amongst the various stipulations was one that IL ft S. 
were not to be personally liable to D. for the £10,000 
which was the whole capital of the businesH. 

Held: That T). was a pai'tner with M. ft S. 

(/) 1884, Walker v. IJirsch (27 Ch. D. 460). 

K. ft B. entered into an agreement with W.. whereby 
for the part taken in the business it was agreed that W. 
should receive a fixed salary of £180, and in addition should 
receive one-eighth share of net profits, and hear one-ei^th 
shore of the losses as shown by the hooks when balanced ; 
and W. agreed to advance £1,500 to the business. The 
agreement was to be determined by four months’ notice 
on either side. 

W. had previously been a clerk, and continued to 
peiforiii similar duties after the execution of the agreement, 
and did not sign the name of the firm on hills. 

The defendants H. ft B. being dissatisfied, gave the 
plaintiff IV. notice to determine the agroi'ment, and excluded 
him from the place of business. The plaintiff applied 
to the Court for winding-up the partnership, and moved 
for an injunction and Receiver. Tlic motion was refused 
on the defendants paying £1,500 into Court, and this was 
confirmed by the Court of Appeal, who decided that plaintiff 
was in the ])Osition of a servant, and that no partnership 
existed. 

§ 9.-- The desirability of a Written Agreement. 

Although ii is uot legally necessary that a contract 
of partnership should be entered into by deed or in 
writing, it is always advisable tbat upon entering 



m 


HBBOAJnXLi: I^W 


[Chap. X 


into such a contract the parties should have a written 
agreement as to the conditions of the partnership, 
and the terms upon which it is to be conducted. 
In the first place, this puis on record the intention 
of the parties to create a partnership, and prevents 
a merely verbal arrangement being subsequently 
repudiated; and in the second place, it provides for 
such modification of the general law of f>artnerBhip 
affecting the relations of the parties inter sc as the 
parties may desire to introduce into the agreement, 
particularly in regard to the position arising on the 
death or retirement of a partner. 

The most usual practice is to execute a formal 
deed of })artnership, the terms of which may be varied 
by a further deed, or by another form of agreement, 
made cither in express terms or to be implied from 
a course of dealing; but the original agreement, or 
any variation of it, should at any rate bo reduced to 
writing, in order that the intentions of the parties 
to it may be declared in a clear and permanent form. 

Where the j)artncrship is not to be commenced 
within a year of the agreement, or a term of more 
than one year is agreed upon and nothing has been 
done under the agreement, the agreement cannot be 
enforced in the absence of a written ihemoraudum to 
comply with Section 4 of the Statute of Frauds. 

$ 10.— Important Glauses in Partnership Agree- 
ments. 

The following are the headings of some of the 
more important clauses in partnership agreements : — 

(а) The nature of the business. 

(б) The duration of (he partnership. 
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(r) Tlie capital and property of the firm, and the 
capitals of the individual partners. 

(d) The division of profits and losses between the 
partners, including capital profits and losses. 

(e) Whether interest on <‘apita] or di'awings, or 
both, is to be charged, and the rate thereof, and 
whether partners’ salaries are to be charged. 

(/) The rules as to partners’ drawings. 

Ig) J’roviaion for proper accounts to be kept and 
taken, and for sucli accounts to be duly audited. 

\^h) iSl ipulatious as to the conduct and powers of 
the individual partners. 

(0 The method of determining the goodwill in the 
ev'ent of the retirement or death of any of the 
partners. 

(j) The method by whicli the amount due to a 
deceased or retiring partner is to be repaid. 

(/') Tile grounds upon uhich the partnership may 
be dissolved. 

(/) The power of expulsion. 

(vi] Arbitration clause. 

§11. Third Parties and the Partnership Agree- 
ment. 

It is important to determine when third parties 
are bound by the partnership agreement, and perhaps 
it is sufficient to say that this is only the case generally 
where such third parties have notice thereof. It must 
be borne in mind, however, that if a restriction is 
iplaced upon the authority of a partner, knowledge 
,of it will prevent a third part}' from holding the firm 

a 
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bound when that partner has entered into transactions 
with him, in contravention of that restriction of 
authority (Sections 5 and 8). 

The terms of the partnership agreement will also 
be binding upon the legal personal representative 
of a deceased partner, since he cannot acquire rights 
greater than the deceased himself possessed, and such 
representative will also be bound by any variation 
of such agreement, even if such variation is merely 
based upon a course of dealing [Coventry v. Barclay 
(1864), 3 1). J. & H. 320). 
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CHAPTER X 

PARTNERSHIP 

A 

Part II 

THE LIABILITY OF PARTNERS ' 

§ 1. — ^Debts and Contracts. 

Every partner in a firm is liable jointly with the 
other partners, and in Scotland severally also, for all 
debts and obligations of the firm incurred while he is 
a partner : and after his death his estate is also 
severally liable in a due cuurso of administration for 
such debts and obligations so tar as they remain un- 
satisfied, but subject in England or Northern Ireland 
to the ])rior payment oi his separate debts (Section 9). 

It must not he supposed that because the Uability 
is joint the extent of each partner’s liability is in any 
way affected ; each partner is individually liable, 
subject to the restrict<‘d liability ot a limited partner, 
for the whole amount due by the lirm, aud it is only 
the nature of the liability and the nature of the remedy 
which are in question. 

The teim “ joini ’’ in this connection means that 
in respect ot del)t.s and obligations arising from 
contract, the plaintiff can only bring oiu^ action aud 
not several actions against the members of the firm 
since there is onl 3 ' one contra cl. He is not bound 
to join all the members of the firm in the u(‘tion, but 
if he does not do so, he Io.ses his rights against those 
whom he has omitted. The (kmrt may, however, 
at the instance of the defendant, order the omitted 
members of the firm to be added as eo-defendants 
if they arc within tin* jurisdiction. The defendant also 
has a right to claim that other joint debtors, if within 
the jurisdiction, shall be joined us eo-defendants. 
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It will bo seen from Section 9 that the estate of a 
deceased partner is severally liable for debts and 
contracts of a firm ; so that the fact that judgment 
has been recovered against members of a firm, but not 
satisfied, does not prevent the bringing of an action 
against the estate of the deceased partner who had 
not been joined in the original action, nor does the 
fact that the estate of a deceased partner has been 
sued prevent an action being brought against the sur- 
viving partners. 

The importance of bearing in mind that the liability 
for debts and contracts is joint only, is owing to the 
fact that a judgment obtained against one partner is 
a bar to a subsequent action for the same debt or con- 
tract against other parties also liable {KendaU v. 
Hamilton (1879), 4 App. Ca. ;)04j. If the liability had 
been joint and several (and this would only occur where 
the partners by special contract assumed a joint and 
several liability), although a joint judgment against 
all the parties liable would have extinguished the 
separate liability of each, yet a judgment recovered 
against one only would not extinguish the separate 
liability of others — ^for this there must be judgment 
and satisfaction {Lechmere v, Fletcher, 1 C*. & M. 623). 

Although judgment against one partner, vheii the 
liability is joint, even though it remains unsatisfied, is a 
bar to further action on the same cause, there will some- 
times be another distinct cause upon which a further 
action may be taken against another partner. Thus, 
where a cheque or bill has been given in payment of a 
piwtnership liability, judgment obtained against one 
partner on the instrument is no bar to an action against 
the other partners on the original contract, for there are 
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two rights of action in such a case, one on the contract, 
and one on the instrument (W egg-Prosser v. Evam 
(1896), 1 Q.B. 108). 

Partners differ from ordinary joint debtors in the 
following respects : — 

(1) The estate of a deceased partner is severally 
liable for the debts of the firm ; whereas the 
estate of an ordinary joint debtor does not become 
severally liable, and if therefore judgment has 
been recovered against one joint debtor during 
the lifetime of another, the estate of this other 
could not be sued after his death. 

(2) Since each partner is an agent for the others in 
all matters relating to the firm’s transactions, 
part payment or acknowledgment by one partner 
in respect of a joint debt will iwevent that debt 
from becoming statute-barred, or will revive 
it as against the others. This i.s not so w'ith 
ordinary joint debtors, since in this case there is 
no question of agency. 


§ 2. — Torts. 

Where, by any wrongful act or omission ot any 
partner acting in the ordinary course of the business 
of the firm, or with the authority of his co-partners, 
loss or injury is caused to any person not being a partner 
in the firm, or any penalty is incurred, the firm is 
liable therefor to the same extent as the partner so 
acting or omitting to act (Section 10). 

In the following cases Section 1 1 of the Act specifically 
provides that the firm is liable to make good the loss 
where — 
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(а) One papitner acting within the scope of his apparent 
anihority receives the money or property of a 
third person and misapplies it ; and 

(б) A firm in the course of its business receives 
money or property of a third person, and the 
money or property so received is misapplied by one* 
or more of the partners while it is in the custody 
ot tile firm. 

Every partner is liable jointly viith his eo-partners, 
and also severally, for everything for which the firm, 
while he is a partner therein, becomes liable under 
either Sections 10 or 11 (Section 12). 

The meaning of joint and several liability as affecting 
torts, is that if the plaintiff recovers judgment against 
one xiartiier, this shall not be a bar to an action against 
another partner, yirovided that the plaintiff cannot 
recover in total more than the amount of the 
damages awarded by the judgment first given (Law 
Reform (Married Women and Tortfeasors) Act, 1935, 
Section 0). The rule in Brinsmead v. Harrison 
((1872), 27 L.T. 99) where it was decided that a joint 
and several obligation arising ex delicto is extinguished 
by a judgment recovered against one of the parties 
liable even without satisfaction ni> longer applies, it 
now being possible for a plaintiff to obtain judgment 
against each partner of a firm in turn until satisfaction 
has been obtained. The distinction between the 
joint and several liability arising out of tort, and that 
arising out of contract, should be carefully noted. 

Breaches of trust involve a joint and several liability, 
each partner remaining severally liable until the 
judgment has been satisfied {Blyth v. Fladgate (1891), 
1 Ch. 353). A joint judgment in such cases would 



488 


MliBCANTILE LAW 


[Chap. X 


entitle the party injured to prove in the bankruptcy 
of the judgment debtors against each of their separate 
estates {Drake v. MitcheU, 3 East 251). 

An example of a tort imder Section 10 is the case 
of a partner bribing a clerk in a competing firm to 
obtain a list of that firm’s customers {Ifamlyn v. 
John Houston 6* Co. (1903), 19 T.L.R. 66). 

Section 11, which has been quoted above, declares 
undei^ what circumstances the firm is liable for mis- 
application of money or property received for, or in 
the custody of the firm. 

It will be noted that where one partner both receives 
and misapplies the money or property, he must, for 
the firm to be liable, receive it whilst acting within 
the scope of his apparent authority ; thus, if a ]>ai‘tner 
in a firm of solicitors receives money from a client to 
be invested in a specific security, and misappropriates 
it, the remaining paHners are responsible for the loss, 
since to invest money in specified investments is witliin 
the ordinary scope of a solicitor’s business ( /iluir 
V. Bromley (1847), 2 Ph. 354) ; but this would not 
be the case if the money had been given to the default- 
ing partner with a mere direction to invest it at his 
discretion [Harman v. Johnson (1853), 2 E. & 15. 61). 

The firm, however, is always liable to make good 
a loss where it has become ansA^erable for the money 
or property of a third pemon, and the same has been 
misappropriated by one or more of the partners whilst 
in the custody of the firm [Blair v. Bromley, supra)! 

§ 3. — Trust Money improperly Employed in the 
Partnership. 

If a partner, being a trustee, improperly employs 
trust property in the business or on the account of 
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the partnership, no other partner is liable for the trust 
property to the persons beneficially interested therein 
(Section 13). 

This section does not, however, afiect any liability 
incurred by any partner by reason of his having notice 
of a breach of trust ; and does not prevent trust 
money from being followed and recovered from the 
• firm if still in its possession or under its control 

It will thus be seen that a partner is not liable for 
property employed in the business as involving a 
breach of trust, unless he is himself the person respon* 
sible for the breach, or has received notice of such 
breach ; and since one partner is very frequently 
in ignorance of the private affairs of another, and 
could not be expected to know from what sources 
property or moneys introduced by that other were 
derived, it is only fair that, in the case of wrong- 
doing, he should not be saddled with any of the con- 
sequences imless he can be shown to have had a guilty 
knowledge. Any such property or money, however, 
if it can be identified, may be followed and recovered 
if still under the control of the firm. 

§ 4.- -Extent of the Partnership Agency. 

Every partner is an agent of the firm, and his other 
partners for the purpose of the business of the partner- 
ship ; and the acts of every partner who does any 
act for carrying on in the usual way business of the 
kind carried on by the firm of which he is a member 
bind the firm and his partners, unless the partner so 
Acting has in fact no authority to act for the firm in the 
particular matter, and the person with whom he is 
dealing either knows that he has no authority. 
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or does not know or believe him to be a partner 
(Section 5). 

It will be observed that where a limitation has 
been placed upon the authority of a partner by the 
other partners, and such limitation is known to third 
parties, they cannot regard such partner as acting 
for the linn in a matter falling within the operation 
of such limitation. It cannot be too strongly borne 
in mind that the agency of each partner only relates 
to matters connected with the partnership business, 
and falling within the apparent scope of the partner- 
ship business. 

In a similar manner the firm is not bound by the 
act of one of the partners w'here such partner had 
no authority to act for the firm in the particular 
matter, and the person with whom he was dealing 
did not know or believe him to be a partner. 

Section 8 provides that if it has been agreed betw'een 
the partners that any restriction shall be placed on the 
power of any one or more of them to bind the firm, 
no act done in contravention of the agreement is 
binding on the firm with respect to persons havniig 
notice of the agreement. 

A firm is not presumed to be the agent of a partner 
and, therefore, payment to the firm of a debt due to 
a partner does not discharge the debt without proof 
that the firm had power to receive payment {Powell 
V. Brodhurst (1901), 2 Ch. 160). 

§ 5. — Implied Authority of Partners. 

The greatest difficulty in dealing with the implied 
authority of partners is to determine what is necessary 
for the usual conduct of the partnership business ; 
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since, as has been pointed out, it is only in respect ol 
such matters that the implied authority of a partner 
arises. 

In the absence of any express limitation, every 
partner may bind the firm in the following matters : — 

(а) Selling any goods of the firm {Dore v. WiUeinaon 
(1817), 2 Stark 287). 

(б) Purrhasing goods on behalf the firm, if they 
are of a kind necessary for or usually employed 
in the business {Bond v. Oibaon (1808), 1 Camp. 
N.P. 185). 

(r) Receiving payment of debts due to the firm 
and giving receipts {Porter v. Taylor (1817), 
6 M. & S. 156). 

{d) Engaging servants for the partnership business 
{Beckham v. Drake (1841), 9 M. & W. 79), and 
probably in discharging them if the other partners 
raise no objection. 

And if it is a trading partnership a partner may 
also bind the firm in the following matters : — 

(e) Drawing, accepting, or indorsing bills and other 
negotiable instruments in the name of the firm 
{Chalmers on Bills of Exchange, lOtli Ed., p. 81). 

(/) Borrowing money on the credit of the firm 
{Lane v. Williams (1692), 2 Vern. 277). 

(i^) Pledging goods or personal chattels belonging 
to the firm (ex p. Bonhonus (1803), 8 Ves. 540). 

{h) Making an equitable mortgage by deposit of 
deeds or otherwise of real property belonging to 
the firm (re Bourne (1906), 2 Ch. 427-430). 

(j) A managing partner has implied power to 
employ a solicitor to defend an action against the 
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firm for goods supplied [Tondhuion v. Jiroad- 
smiffi (1896), 12 Q.B. 386), and to retain a solicitor 
to bring an action in the firm-name (Court v. Berlin 
(1897), 22 Q.B. 396). 

Professional partnershijis, e.g., aceouutunts, agricul- 
tural partnerships and mining partnerships haA'O been 
held to be non-trading partnerships as also have been 
partnerships carried on b^' commission agents and 
cinema proprietors. A banking partnership is u trading 
partnership (Bank of AuMrala/da v. Breillat (1847), 

6 Moore, P.C. ir)2). 

It should be observed, honever, that one partner 
has no implied authority to l>ind the firm by the 
execution of a deed (Harrison v, Jackson (1797), 

7 T.R. 207), or by a submission to arbitration [tltend 
V. Salt (1825), 3 Bing. 101), or by giving a guarantee ; 
but if the giving of a guarantee is usual in the parti- 
cular firm, or in a particular trade, the tirm might 
be bound in such a case (Brettel v. ir»7?t«w.v (1S49), 
4 Ex. 623). Neither has a partner im])1ied authority 
to accept shares in satisfaction of a debt due to the 
firm, even though such shares were fully i)aid (Niewann 
V. Niemann (1889), 43 Ch. 198). 

Authority to execute a deed niust itself be given 
under seal ; and the fact that the i)artnershi]) agree- 
ment is in the form of a deed is not of itself sufficient 
(Marchant v. Morton Down (S’ Co. (1901), 2 K.B. 829); 
but if one partner executes a deed in the presence of 
the other partners in their name and with their consent, 
this will be binding upon them (Ball v. Dunaterville 
(1791), 2 R.F. 394). 

A partner submitting to Arbitration without the 
assent of the others will himself be bound, though the 
other partners are not ; but the others may become 
bound bv acauiescence. 
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§ 6. Acts in relation to the Business of the 
Firm. 

An act ur instrument relating to the business of the 
firm and done or executed in the firm-name, or in any 
other manner showing an intention to bind the firm, 
by any person thereto authorised, whether a partner 
or not, is binding on the firm and all the partners 
(Section 6). 

This section does not, howeYer, affect any general 
rule of law relating to the execution of deeds or nego- 
tiable instruments. 

§ 7. Pledging the Firm’s Credit. 

Where one j)artnor pledges the credit of the firm for 
a purpose apparently not coimected with the firm’s 
ordinary course oi business, the firm is not bound, un- 
less the partner was in fact specially authorised by the 
other partners (Section 7). This section does not affect 
any personal liability incurred by an individual partner. 

In connection with Section 7 it should be noted 
that whore a person takes ]>artnership property from 
a partner, in discharge of a separate claim, knowing 
it to be such, he takes such property at his own risk 
(Kendall v. Wood, (1871', L.K. 6 hlx. 248) ; unless he 
can shew that he had reasonable grounds for believing 
that the remaining partners had authorised the parti- 
cular partner concerned so to deal with the firm 
property. 

§ 8.-— Admissions and Representations. 

Under Section 15 of the Act, an admission or re- 
presentation made by a partner concerning the partner- 
ship affairs, and in the ordinary course of business, is 
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evidence against the firm. This section has, however, 
no application to a representation made by a partner 
as to the extent of his own authority to bind the firm 
{ex parte Agace (1792), 2 Cox, 312). 

§ 9. — Notice to a Partner operating as Notice 
to the Firm. 

Section 16 provides that notice to any partner, 
who habitually acts in the partnership business, of 
any matter relating to partnership affairs, operates 
as notice to the firm : except in the ease of a fraud 
on the firm committed by or with the consent of that 
partner. 

It is doubtful whether notice would be deemed to 
have been received by the firm where it was given to 
a person before he became a partner in the firm. 

Notice of dishonour of a bill of exchange given to 
a continuing partner is sufficient notice to a retired 
partner — though the latter may not necessarily be 
liable upon the bill {Goldfarb v. Bartlett Kreimr 
(1920), I K.B. 639). 

§ 10.— lucoming and Outgoing Partners. 

(a) Liability for debts contracted before becoming a partner. 

When a person is admitted into an existing partner- 
ship, he will immediately assume the liability of a 
partner. By Section 17 (1) of the Act, however, a 
person who is admitted as a partner into an existing 
firm does not thereby become liable to the creditors of 
the firm for anything done before he became a partner. 
He would, however, be liable in respect of new debts 
arising out of a continuing contract made by the 
firm ^fore he became a partner. 
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An incoming partner may, however, become liable 
for antecedent debts by an agreement to that effect 
with creditors, either by deed, or for valuable con- 
sideration, or by novation. 

(b) Liability for debts incurred before redrement. 

Where a partner in a firm retires from the partner- 
ship, he will still be liable for debts and obligations 
incurred before his retirement (Section 17 (2)). 

(c) Novation. 

Ky Section 17 (3) of the Act, howevei, a retiring 
partner may free himself from existing liabihties, by 
an agreement to that effect between himself and the 
members of the firm as newly constituted, and the 
creditors. 

This agreement may be either expressed or inferred 
as a fact from the course of dealing between the 
creditors and the firm as newly constituted. 

Such an agreement is know'n as a Contract of Nova- 
tion, and is a substitution of liability requiring three 
parties — ^an old debtor, a new debtor, and a creditor. 
By the terms of the agreement the creditor agrees to 
release the old debtor, and accept in his place the 
liability of the new' debtor. A new agreement between 
the partners themselves, without the consent of the 
creditor, wiU be of no effect. As the creditor would be 
a stranger to such an agreement, he could acquire no 
rights thereunder. 

In partnership cases this novation usually takes 
place where, on the retirement of one partner, a new 
partner is introduced ; notice of the change, and of 
*he fact that the new firm takes over the liabilities 
of the old firm is given to the creditors, and they 
either expressly or impliedly assent. 
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It is often most important to ascertain in such 
oases whether the retiring partner has in fact been 
discharged from the old liabilities. Lord Lindley 
gives certain simple rules which must be borne in mind 
when considering a question of this kind : — 

(1) There is no presumption that the creditors 
of a firm do, on the retirement of a partner, 
enter into an agreement to discharge him from 
liability. 

(2) An agreement by a creditor of several persons, 
liable to him jointly, to discharge one of them, 
and look only to the others, is not necessarily 
invalid for want of consideration. 

(3) Except in .special circumstances, a ci'editor who 
releases one ])artncr discliarges all. ( 'onsequeutly 
il a creditor discharges a rotii’ing partner, and 
acquires no trcsli right to obtain jia^iueiit from 
the others, either alone or with a new partner, the 
creditor will be altogether without remedy. One 
test, therefore, to determine whether a retired 
partner has been discharged is to see whether 
the creditor has obtained a new right to demand 
payment ; for it he has not, no discharge can 
possibly be made out by any evidence which 
fails to establish the extinguishment of the 
creditor’s demand altogether. 

Two classes of cases have to be considered ; — 

(1) Where no new partner has been introduced into 
the firm. 

(2) Where a new partner has been introduced. 

In the former of these classes the cases of Lodgt v. 

DUsaa (3 B. & Aid. 61 1 ), and David v. Ellice (5 B. ti 0. 

196). arc instances in which, on the n'tirement of 
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one member of a partnership, the remaining partners 
who continued the busiuess agreed to pay the debts 
of the old firm. Notice of this arrangement was 
given to the creditors, and with their consent the debts 
owing to them were transferred to the books of the 
new firm. In each case it was held that the retired 
partner continued liable, and that the plaintiff had 
done nothing to discharge him ; and the fact that 
no person had become liable to the plaintiff, who 
was not so originally, was relied upon by the Court 
as showing that there was no consideration for the 
alleged discharge. 

Against this may he set the case of Thompson v. 
Percival (5 13. & Ad. 925). In this case two partners 
were indebted to the plaintiff. The partnership was 
dissolved, and it was agreed that the partner canying 
on the business should receive and pay all debts. The 
plaintiff in this case, on applying to the continuing 
partner for pa^mient. was told that he must look to 
him alone for payment. The plaintiff accordingly 
drew a bill on the continuing partner, which was 
accepted by him, and was afterwards dishonoured. Ue 
then sued both partners for the original debt, and it 
was ultimately held that the r etired partner had been 
discharged by accord and satisfaction, since the 
creditor had secured a new' right of action on the bill. 

Lord Lindley appears to look upon this as supporting 
his contention that consideration is not necessary to 
the contract of novation ; but it is submitted that 
this view is incorrect, and that all the cases quoted 
by him, in support thereof, may be better explained 
either by the doctrine of estoppel, or on the grounds of 
accord and satisfaction. 
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In the second class of cases, where a new pailner 
has been introduced, Rnd the creditors have had notice 
of the fact, the main point to be looked at is whether 
the creditor has, with full knowledge of the facts, 
accepted the liability of the new firm in place of that 
of the old firm ; if he has not done so, no eigreeinent 
between the old partners can bind him. It uill be 
strong evidence that this is the case, if, knowing of 
the facts, the creditor has continued to deal with the 
new firm without objection, and without reserving 
his rights against the retiring partner. 

The question of the release of the e.statc of a deceased 
partner by continued dealings with the other partners, 
stands on much the same touting, that is to say, 
there must be evidence of intention on the part of 
the creditor to release the estate. But if, knowing 
of the death, the creditor tak(‘b no steps to obtain 
payment from the estate of the deceased, but .stands 
by and allows it to be administered as if he had no 
claim on it, and continues dealing with the existing 
partners, he can look to them only for payment. 

Since the intention of the creditor is essmitial to 
the novation, a creditor cannot by any course of 
dealing release a debtor of whose existence he was 
unaware ; therefoie, if a dormant ])aiiner ndires. the 
fact that the creditor continues to deal with the new 
firm cannot release the dormant jiartncr or his estate. 

(d) Notice of retirement. 

A retiring partner will also continue to be liable 
for the debts of the firm, even if contracted after 
his retirement, unless jiroper notice is given of the 
dissolution of the partnership. By section 36 of the 
Act it is provided that : — 
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(1) Where a person deals with a firm after a 
change in its constitution, he is entitled to treat all 
apparent members of the old firm as still being 
members of the firm until he has notice of the change. 

(2) An advertisement in the London Ckusette as to 
a firm whose principal place of business is in England 
or Wales, in the Edinburgh Gazette as to a firm 
whose principal place of business is in Scotland, and 
in the Dublin Gazette as to a firm whose principal 
place of business is in Ireland, shall be notice as to 
persons who had not dealings with the firm before 
the date of the dissolution or change so advertised. 

[In the case of Northern Ireland the Bdfaat GasseUe now 
takeb tho place of the Dublin OiMUe.] 

(3) The estate of a partner who dies, or who 
becomes bankrupt, or of a partner who, not having 
been known to the person dealing with the firm to 
be a partner, retires from the firm, is not liable for 
partnership debts contracted after the date of the 
death, bankruptcy, or retirement respectively. 

It will be observed that, so far as persons are con- 
cerned who have had no dealings with the firm prior 
to the date of dissolution, notice in the Gazette is 
sufficient, but in order to avoid further liability to 
persons w'ho have had dealings with the firm, it is 
necessary to give them specific notice. Although public 
notice of his retirement is given, a former partner will 
remain liable on subsequent contracts made by the 
firm with old customers who have, in fact, had no 
notice of his retirement [PiUani v. Motilal, 45 T.L.R. 
283 P.C.). 

(•) Notification of dissolution. 

Section 37 of the Act gives any partner the right 
to notify dissolution, and he may require the other 
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partners to concur for that purpose in necessary and 
proper acts (if any) which cannot bo done without 
their concurrence. For this purpose a retiring partner 
must sign a notice of dissolution for insertion in the 
Gazette, and if he lefuses can be ordered to do so by 
the Court {Hendry v. Turner (1886), 32 Oh. 1). 3.'5.5). 

§ 11. — Guarantees. 

Section 18 of the Act provides that a cotUinuing 
guarantee given either to a firm or to a third person 
in respect of the transactions of n firm is, in the absence 
of agreement to the contraiy, revoked as to future 
transactions by any change in the constitution of the 
firm to which, or of the firm in rea]K*ct of tlie trans- 
actions of which, the guarantee or obligation was 
given. Such a guarantee is not )'evoked by a (<hange 
in the constitution of the firm by whom it is given. 

§ 12.- Holding Out. 

Third parties may become liable for the debts and 
liabilities of the firm as a consequence of holding 
out.” It is provided by Section 14 of the Act, that : — 

(1) Every one who by words spoken or written 
or by conduct represents himself, or who knowingly 
sutlers himself to be re}>resented, as a partner in a 
particular firm, is liable as a {tartner to any one 
who has on the faith of any such representation 
given credit to the firm, whether the representation 
has or has not been made or communicated to the 
person so giving credit by or with the knowledge of 
the apparent partner making the representation or 
suffering it to be made. 

(2) Provided that where after a partner’s death 
the partnership business is continued in the old 
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firm name, the continued use of that name or of the 
deceased partner’s name as part thereof shall not of 
itself make his executor’s or administrator’s estate 
nr effects liable for any partnership debts contracted 
after his death. 

It should be particularly noted that holding out 
may take place by words written or spoken, or by 
conduct, e.g., a man may state in writing that he is 
a partner, or may say he is a partner, or may stand 
by and hear someone else say it without offering any 
repudiation, and in doing any of these things he 
will be liable for any credit given by third parties 
upon the strength of his actions. It is not necessary 
that the credit has been given by the person to whom 
the representation was made ; it is sufficient that 
credit was given on the facts represented and com- 
municated to the creditor. The person to be held 
liable may not even have been aware that the facts 
were communicated to the party giving credit. Although 
a person may have been held out as a partner, he is 
not liable to persons giving credit to the firm who 
were unaware of such holding out. It is not essential 
that tile })erson held out as a partner shall be named 
specifically so long as he is described in such a manner 
as leaves no doubt as to his identity [Martyn v. 
(imy (180:)K U C.B.N.S. 824). 

This rule as to holding out is a special application 
of the doctrine of estoppel. Estoppel is a rule of 
evidence under which if one person has induced 
another, by words or conduct, to assume the existence 
of a certain state of facts, and to act accordingly, he 
is stopped from denying the existence of such facts. 
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It is important to observe that the continued use 
of a deceased partner’s name in the style of a firm 
does not of itself make the legal personal representative 
liable for the debts of the firm contracted since his 
death, under the rule of holding out ; and this is so, 
whether creditors of the firm know of his death or not. 

The importance of a retiring partner giving notice 
of retirement has already been referred to. If he 
fails to give proper notice, he may become liable for 
debts contracted by the firm after his retirement 
under the rule of holding out ; but this will only be 
to those creditors who actually give credit in the 
belief that he is a partner {Carter v. WhaUey (1830), 
1 B. & Ad. 11). 
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CHAPTER X 
PARTNERSHIP 
Past 111 

THE RIGHTS AND DUTIES OF PARTNERS 

§ 1.- The Rights of Partners. 

In considering the rights of partners, it is only 
necessary to deal with their rights ivter Jie, since the 
rights of partners against third parties do not generally 
arise under the law peculiar to partnership, but rather 
under the general law relating to contract or tort. 

§ 2.- -Firm Name. 

There is one important matter, however, in respect 
of which the rights of the partners against third 
parties inuB ^ considered, and that is with regard 
to the^irm Name^ It will be remembered that two 
limited "torapaiiiear' ?annot be registered with identical 
names ((Companies Act, 1929, § 17) ; but there is 
nothing to prev'eiit any number of limts carrying on 
business under the same names, and this, even though 
the partners may not themHc]ve,s bear the names 
contained in the firm name. But a firm name will 
be protected by the Court when a similar name is 
assumed by another person in such a way as to induce 
persons to deal with him, in the belief that they are 
dealing with the person who has given a reputation 
to the name {Lee v. Hcdey (1569), L.R. 5 Ch. 161) ; 
and the name of a foreign firm which has a British 
connection but no place of business in this country, 
will even be protected in these circumstances {Poiret 
V. Jvles Poiret, Ltd., and Nash, 37 R.P.C. 177). 
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A well known case is that of Day & Martin, the 
manufacturers of blacking. In this case the plaintiffs 
had acquired their rights from the original firm, and 
though there was no longer a Day or a Martin in the 
firm they were able to get an injunction restraining 
persons with those names Irom trading as blacking 
manufacturers under the name of Day & Martin (Crofi 
V. Day (1843). 7 Beav. 84). 

The name, however, will only be protected w'hen 
such a fraudulent intent can be shown, and the dis- 
tinction between Trade Xaines and Trade Marks 
upon this point is important : since there is a dihtinct 
property in a Trade Mark, which the Courts will always 
protect. 

When a firm is carried on under a name which does 
not consist of the true surnames of all the partners, 
with no addition thereto (other than Christian names 
or initials) it must be registered under the Registration 
of Business Names Act, 191R. When a corporation 
is a partner the firm name must contain the corporate 
name if registration is to be avoided. 

Registration must also be effected -when a partner 
has changed his name, except in the case of a female 
partner when the change of name is caused by 
marriage. 

The registrar must In? furnished Avith the following 
.uiformation; — 

(а) The business name. 

(б) The general nature of the business. 

(c) The principal place of business. 

(d) The present Christian name and sumauie, any 
former Christian name or surname, the nationality, 
and if that nationality is not the nationality of 
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origin, the nationality of origin, the usual residence 
and the other business occupation (if any) of each 
of the individuals who are partners, and the cor- 
porate name and registered or principal office of 
every corporation which is a partner. . 

(r) The date of commencement of business. 

Failure to register a firm required to be registered 
under the Act has very serious consequences. The 
rights of the defaulting firm under any contract into 
which it has entered during the period of default are 
unenforceable by action or other legal proceeding. 
Such contracts are, however, enforoeaWe against the 
firm by the other parties thereto. In certain cases, 
houever, the court will grant relief to the defaulter, 
e.g., when failure to register was accidental, due to 
inadvertence or some other sufficient cause, or in any 
case where it is just and equitable that relief should 
be granted. 

In addition to providing the registrar with the 
intoriuation set out abov’e, every firm required to be 
registered must disclose in legil)le characters the full 
names and any former names of the partners on all 
trade catalogues, trade cu'culars, show-cards and busi- 
ness letters, on or in which the business name appears 
and sent to any person in any part of the Hritiah 
Dominions. If any partner is not of Jlritish birih, 
his nationality must also bo given, and similarly when 
a partner's nationality is not his nationality of origin, 
the latter must also be disclosed. 

The Act is reproduced in full in the Appendix. 

§ 3.— Variation of Terms of Partnership. 

As between themselves, partners can enter into 
any agreement they choose, and to this extent may 
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render many provisions of the Act inapplicable, but 
they cannot by agreement inAer se affect the rights 
of third parties, unless those third parties actually 
contract to be bound by such agreement. 

The terms of the agreement into which partners 
enter may, with the consent of aU the partners, be 
varied at any time. The consent of the partners to 
the variation may be express or inferred from a course 
of dealing (Section 19). 

It is possible, therefore, by a com'se of dealing 
to vary a written contract or deed, and if this is done 
without dissent by any of the partners, such course of 
dealing becomes binding upon all parties. These varia- 
tions frequently take place in respect of such matters 
as capital, interest on capital, drawings and salaries ; 
and where a particular method is prescribed by the 
partnership agreement for valuation of partnership 
property for the purpose of the accoimts, but a different 
method is consistently adopted with the consent of 
the partners, the accounts so taken are binding upon 
them, and upon their legal personal representatives or 
assignees [Coventry v. Barclay (1864), 3 D. .T. & S. 
320). 

§ 4. -Rules as to the Rights and Duties of Partners . 
in the absence of Agreement. 

In the absence of any agreement to the contrary, 
the following rules as to the interests, rights, and 
duties of partners in relation to the partnership will 
apply 

(1) All the partners are entitled to share equally in 
the capital and profits of the business, and must 
contribute equally towards the losses, whether of 
capital or otherwise, sustained by the firm. 
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(2) The iinu must indemnify every partner in 
respect of payments made and personal liabilities 
incurred by him — 

(а) In the ordinary and proper conduct of the 
business of the firm ; or 

(б) In or about anything necessaril}’ done for the 
preservation of the business or property of the 
hrin. 

(3 1 A partner making, tor the purpose of the partner- 
ship, any actual payment or advance beyond the 
amount of capital which he has agreed to subscribe, 
is entitled to interest at the rate of five per ceut. 
per annum from the date ot the payment or 
advance. 

(4' A partner is not entitled, before the ascertain- 
ment of profits, to interest on the capital subscribed 
by liiin. 

(5) Every partner may take pait in the luanageinent 
of the partnership businesb. 

(6^ 2s’o partner shall be entitled to renmneration for 
acting in the partnership business. 

(7) No person ina\ be introduced as a partner 
ivithout the consent of all existing partners. 

(8) Any difference arising as to ordinary matters 
connected with the partnership business may be 
decided by a majority of the partners, but no 
change may be made in the nature of the partner- 
ship business without the consent of all existing 
partners. 

(9; The partnership books are to be kept at the place 
of business of the partnership (or the principal 
place, if there is more than one), and every partner 
may, when he thinks fit, have access to and 
inspect and copy any of them (Section 24). 
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The provisions of Section 24 are extremely clear, 
but the importance of them cannot be overstated. 
Like most of the other sections of the Act, it applies 
only where partners have not entered into any agree- 
ment either express or implied to the contrary. It 
will be observed that, in the absence of such agreement, 
there is a presumed equality both so far as the intro- 
duction of capital is concerned, and also in respect 
of the proportions in which profits and losses are to 
be shared. 

Although it is usual (and in fact very desirable 
where the capitals differ) to charge interest on capital 
befoK- ascertaining profits, yet in the absence of any 
agreement to do this, a partner is not entitled to 
interest upon his capital : hut if he makes an advance 
to the business, in excess of the cajiifal which he has 
agreed to bring in, he will be entitled to per cent. 
7 K*r aiinum thereon, unleas there is an agreement 
nlici’oby he shall receive some other rate. Litei’est 
on capital, even if agreed iqion, ceases to be payable 
upon dissolution {Wainetf v. Welh (1867), 2 Ch, 
App. 250). 

Althougii ill practice it ma}' happen that the manage- 
ment of the business is left in the hands of one of the 
partners, in the absence of any agreement to the 
contrary all the partners are entitled to take part in 
such management, except in the case of a limUd 
partncj’. But no partner is entitled to any salary for 
BO doing, thougli in actual practice salaries are often 
agreed upon by the partners. 

It will be noted that a partnei’ is entitled to be 
indemnified for payments made and personal liabilities 
incurred by him in the ordinary and proper conduct 
of the business of the firm, or in or about anything 
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necessarily done for the preservation of the business 
or property of the firm ; but he is responsible for his 
own share of any such payments or liabilities, and the 
indemnity given to* him is, therefore, not so complete 
as that given to an ordinary agent. 

It must be remembered that a limited partner 
cannot with safety form one of a majority for the 
purpose of deciding differences arising as to ordinary 
partnership matters ; otherwise a majority of the 
partners can control the business to this extent, 
provided there is no agreement to the contrary. 

Everj’ partner has access to the books of the partner- 
ship and ma}' inspect them and take copies either 
personally or through an agent, provided that such 
agent undertakes not to use the information obtained 
for any other purpose, and is not a person to whom 
the other partners can reasonably object (Jifoan v. 
Webb (IWU). 2 (’h. .19). A Imited partner is given a 
statutory right to inspect the partnership books 
through the medium of an agent (liimited I’artnerships 
Act, 1907, Section f»). 

. §5. -Expulsion of a Partner. 

Unless the power to do so has been confern'd by 
express agieement between the partners, no majority 
of the partners can expel any j)artner (Section 25). 

Even where the partnership agreement jirovides 
that a majority of partners may expel a partner, the 
power must be exercised in good faith, and the court 
will always prevent such a pouer being exercised 
harshly or inequitably. 

It will thus be seen that, subject to any agreement 
to the contrary, a majority of partners cannot — 
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(o) Vary any agreement between the partners. 

(6) Admit a new partner. 

(c) Expel a partner. 

(d) (''hange the nature of the partnership business. 

§ 6. — Partnership Property. 

In considering the rights of the partners it is of 
great importance clearly to understand what is partner- 
ship property. Section 20 of the Act defines partner- 
ship property as follows : - 

(1) *VJ1 property and rights and interests in 
property originally brought into the partnership 
stock or ac({uircd, whether by purchase or otherwise, 
on account of the firm or for the purpo.ses and in the 
course of the partnersliip business, are called in this 
Act partnership property, and must be held and 
applied by the partners exclusively for the purpose 
of the j)artncrship and in accordance with the 
pai-tnership agreement. 

(2) Provided that the legal estate or interest in 
any land or in Scotland the title to and interest in 
any heritable estate ^^llich belongs to the partnership 
shall devohe according to the nature and tenure 
thereof, jind the general rules of law thereto axiplic- 
able. but in trust, so far as necessarj’, for the persons 
beneficially bitemstcd in the land under this section. 

(.‘D Where co-owners of an estate or interest in 
any land, or in Scotland of any heritable estate, not 
being itself partnership property, are partners as to 
jiroiits made by' the use of that land or estate, and 
purchase other land or estate out of the profits to 
be used in like manner, the land or estate so pur- 
chased belongs to them, in the absence of an 
agreement to the contrary, not as partners, but as 
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co-owners for the same respective estates and 
interests as are held by them in the land or estate 
first mentioned at the date of the purehase. 

Property, as distinct from mone^’^, brought into 
the partnership and credited to the capital account of 
the partner so bringing it in, is partnership property, 
and if on dissolution it realises more than its book 
value, the profit thereon is divisible as profits of the 
business [Robinson v. AsMon (1875), Ij.K. 20, Eq. 25). 

Property bought with partnership money is deemed 
to have been bought on account of tlie tirm, unless 
a contraiy intention appears (Section 21) ; and 
property purchased on account of the partnership, 
with partnership money, by one partner without the 
consent of the others, is also the property of the firm 
[ev parte Hinds (1849), .‘1 1)c (1. k Sm. fi02). 

If a lease of a colliery is taken by a firm, and is 
worked bj’ the firm, such lease is partnership property ; 
but the fact that co-owners of a colliery work it in 
partnership, does not make it partnership property 
[Lindley, 9th edition, 420). 

Jf property is purchased w'ith the firm’s money 
for the benefit (fi one ])artner. and his account is 
debited with the cost, such property does not belong 
to the partnership, but to the partner so charged 
therewith [Smith v. Smith (18(M)), Ves. 189). 

§ 7. - Character of Partnership Property. 

Where land or an)'' heritable interest therein has 
become partnershij) property, it shall, unless the con- 
trary intention appears, l)e treated as between the 
partners (including the representatives of a deceased 
partner), and also os between the heirs of a deceased 
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partner and his executors or administrators, as personal 
or movable and not real or heritable estate (Section 22). 

This point was of considerable importance prior 
to 1926, since if title to land which was partnership 
property was in one of the partners only, it would, 
upon his death intestate, have devolved upon his 
heir-at-law, who would have been regarded as a 
trustee in respect thereof for the partnership. Since 
1st Januaiy^ 1926, realty and personalty are assimi- 
lated for the purpose of distribution of an intestate’s 
estate, and if such land passed to the personal repre- 
sentative of the deceased partner, it would be held 
in trust, pending the determination of the share of the 
partnership property to which the deceased partner’s 
estate would be entitled. 


§ 8.-- Goodwill. 

An important asset comprised in the term partner- 
ship property is goodwill. The saleable value of this 
is always partnership property, in the absence of 
any stipulation to the contrary in the partnership 
agreement. 

By Section 35 of the National Health Service Act, 
1946, where the name of any medical practitioner is, 
on 5th July, 1948, or at any time thereafter, entered on 
any list of medical practitioners undertaking to provide 
general medical services under the Act, it is unlawful 
subsequently to sell the goodwill or any part of the 
goodwill of his medical practice. There is an exception 
to this provision where a medical practitioner takes 
his nkme off the list and practices elsewhere, and it 
will be observed that the prohibition has no application 
i» a practitioner who does not enter the service under 

B 



514 


MEBCAKTILE LAW 


[Chap. X 


the Act. Payments for taking into partnership and 
for retiring from partnership are similarly prohibited, 
except as regards options and obligations to purchase 
contained in a partnership agreement existing before 
Btb July, 1948. Compensation lor loss of the right 
to sell medical practices will be paid to those prac- 
titioners who enter the service on 6th July, 1948. 

§ 9.— Conversion of Partnership Property. 

Partners may by agreement convert the i)roperty 
of the firm into the separate property of any partner, 
or t>ice verm. Such conversion, if niade ftowa fide 
and before bankruptcy, is binding not only on the 
partners, but also upon the eieditors concerned. 

§ 10. — Execution on Partnership Property. 

The property of the partnership may be taken in 
execution on a judgment againH the finn, but not on 
a judgment against a separate partner (Section 2!i (1)). 

But the Higli Court, or a judge thereof, or the 
Chancerj' Court of the county ])alatine of Lancaster, 
or a couiiiy court, may, on the application by sum- 
mons of any judgment crt‘flitor tjf a partner, make 
an order charging that partner's interest in the part- 
nership proi^erty and profits with payment of the 
amount of the judgment debt and interest thereoUr 
and may by the same or a subs<‘qucnt order appoint 
a receiver of that partner’s shun' of profits (wlicther 
already declared or accruing), and of any other money 
which may be coming to him in respect of the part- 
nership, and direct all accounts and inquiries, and give 
all other orders and directions which might have been 
directed or given if the charge had been in the favour 
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of the judgment creditor by the partner, or which the 
circumstances of the case may require (Section 23 (2)). 

In the event of such an order being made, the other 
partner or partners wih be at liberty at any time to 
redeem the interest charged, or in case of a sale being 
directed, to purchase the same (Section 23 (3)). 

Section 23 applies in the case of a cost-book 
company* as if the company were a partnership within 
the meaning of the Act, but it does not apply to 
Scotland. 

It will thus be seen that where a creditor obtains 
A judgment against a partner for his separate debt, 
and such partner has not separate property which 
can be taken in execution, such creditor cannot — as 
formerly— issue execution against the firm’s property. 
His only remedy is to obtain a Charging Order upon 
the judgment debtor’s share of the profits, and the 
appointment of a Receiver to take such share of 
profits till the debt is satisfied. 

It should be obsecA'ed that the other partner or 
partners are not only at liberty to redeem the interest 
charged, but. in the case of a sale being directed, to 
purchase it (Section 23 (3)). 

The charging of a partner's share is also ground 
for dissolution at the option of the other partners 
(Section 33 (2)), exceiit where the judgment debtor is 
a limited })artiier (Limited Partnerships Act, 1907, 
Section 0 (5r)). 

•A icwt-book company is \ luiniitf; company operating in Dnvon and 
C'orijnnll iiikIpi iho jiinsdiclion of Ihc IStaniic^rios Acts, 1869-1800. Theae 
Kiompaiucs lire* ti ‘-poc of partnc^rslnp, the bu^nuesa thereof being condnoted 
by an individual c slled a piirsei ” 
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§ 11. — Involuntary Assignments. 

The creditors of the separate partners have no 
rights against the firm property. It has already been 
pointed out that execution cannot be levied on the 
firm property, except on a judgment against the firm ; 
but it is desirable to deal more particularly here with 
the alternative right of the separate creditors. 

When judgment has been obtained against a iiartner 
for his separate debt, the judgment creditor may, 
of course, enforc‘e the judgment by execution upon 
the separate property ; but where there is no property 
winch can be taken in execution, the only remedy 
against the property of the firm is to obtain from the 
King’s Bench Division of the High (burt, or a County 
Court, an Order charging that partner’s interest in the 
partnership projierty and profits with the payment of 
the judgment debt and interest thereon, and the 
appointment of a Keceiver of such profits or money 
coming to him in respect of the partnership. Kuch an 
involuntaiy assignment does not give the judgment 
creditor the right to accounts from the firm. The 
position of the other partners, in such a case, has 
already been dealt with. 

A judgment creditor obtaining a Charging Order 
on a partner’s share for his sci)aratc debt, cannot 
obtain any rights greater than those acquired by an 
absolute assignee, but is ])rcsumably in no worse 
position. 

§ 12. — Express Assignments. 

A partner cannot introduce another partner into 
the business, in substitution for Iiimself, without the 
consent of all the other partners ; but there is nothing 
to prevent him mortgaging or assigning his share to a 
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third party, who woiild then acquire a right to pay- 
ment of what, upon taking the accounts of the partner- 
ship, might be due to the partner so mortgaging or 
assigning. 

By Section 31 of the Act : — 

(1 ) An assignment by any partner of his share in 
the partnership, either absolute or by way of mort- 
gage or redeemable charge, does not, as against the 
other partners, entitle the assignee, during the con- 
tinuance of the partnership, to interfere in the 
management or administration of the partnership 
business or affairs, or to require any accounts of the 
partnership transactions, or to inspect the partner- 
ship books, but entitles the assignee only to receive 
the share ot profits to which the assigning partner 
would otherwise be entitled, and the assignee must 
accept the account of profits agreed to by the partners. 

(2) In case of a dissolution of the partnership, 
whether as respects all the partners or as respects 
the assigning partner, the assignee is entitled to 
receive the share of the partnership assets to which 
the assigning partner is entitled as between himself 
and the other partners, and, for the purpose of ascer- 
taining that share, to an account as from the date 
of the dissolution. 

The assignee is bound by any bond fide agreement 
entered into subsequently b 3 ’^ the partners, even an 
agreement to charge salaries in respect of services 
rendered by the partners to the firm (m re Gartoood’a 
Trusts (1903), 1 Ch. 236). 

§ 13.— Partnership at Will. 

In the ordinary course a partnership is entered 
into for s fixed term, and can only be dissolved before 
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the expiration of that term by agreement, or the 
fulfilment of certain conditions ; but where a partner- 
ship has not been entered into for a fixed term, it is 
a Partnership at Will, and a partner may retire from 
it at any time by giving notice of his intention so to 
do to all the other partners. 

It should be particularly noticed that where the 
partnership was constituted by deed it may be deter- 
mined by notice in writing to all the other partners, 
signed by the partner giving it, and such notice need 
not itself be under seal But in Mohs v. Elphkk 
((1910), 1 K.B. 846) it was decided that where a part- 
nership is formed by deed, no term being named, but 
dissolution to be by mutual assent, one partner eannot 
give notice to dissolve ; the assent of the other partners 
is necessary in such a case. 

§ 14.— Partnership Continued after Expiration 
of Term. 

Where a partnei'.shi]) has been cnterwl into for a 
fixed term and sucji term has exjured, hut tJie ))artncr- 
ship is continued, it is ])resuincd, suhjcH't to any ex])i‘eHH 
now agrc(‘iiicnt, that the lights aiwl tlutie.s of the 
jiartners remain tlie same as tJicy were at the ex|iiration 
of the term, so far as this is consistent with tin* 
incidents of a ])artntTsJii]> at will. 

A continuance of lJu* liusiness by tJie ])artncr.s or 
such of them as habitually acted thei'em during the 
term, without any settlement or liquidation of the 
partnership affairs, is jircsumed to be a continuance of 
the partnersliip (Section 27). 

The words “ so far as is consistent with the in<*ident8 
of a partnership at will,'’ which are embodied in the 
text of kSection 27, are imimrtant, since any clause in 
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the original partnership agreement, which would not 
be consistent with a partnership at will, will cease to 
operate. Thus, if the agreement provides that a 
partner wishing to retire shall give notice within a 
prescribed time of the date when he intends to do so, 
this is perfectly good during the term of the partnership, 
but is not consistent with a partnership at wQl, and 
therefore ceases to operate after the expiration of the 
original term {FeaUterstonhaiigh v. Fenmck (1810), 
17 Ves. 307). 

On the other liand, the arbitration clause inserted 
ill a partnership agreement for a short term will hold 
good if the partnership is continued after such term 
has expired {Gillett v. Thornton 11875), L.R. 19 Eq. 
599). 

§ 15. Arbitration Clause in a Partnership Agree- 
ment. 

The effect ot the usual arbitration clause in the 
partnership agreement, is to give the partners a right 
of settlement of differences by arbitration ; and the 
Court can, in proper circumstances, stay any action 
brought in respect of the subject matter of the arbi- 
tration clause, and thus cause the matter to be referred 
to an arbitrator m accordance with the original agree- 
ment between the partners. 

If the clause is a general submission of all matters 
in difference between the partners, the arbitrator 
may — 

(1) Dissolve the partnership. 

(2) Order one partner to pay or give seourity for 
the payment of a certain sum to another. 

(3) Apportion the assets. 

(4) Order conveyances to be executed. 
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(5) Direct one partner to sue in the name of himself 
and others. 

(6) Restrain one partner from carrying on business 
within certain limits. 

(7) Direct mutual releases. 

(8) Award a return of all or part of a premium. 

The Arbitrator cannot appoint a Receiver or direct 
payment of a sum of money to himself, to be applied 
in discharge of specific debts. He can. if the arbitration 
clause is sufficient!}' wide, order dissolution and aivard 
a return of the premium, or a part thereof (Jiilfield 
V. Bourne (1894), 1 C'h. 521). 

If, after dissolution, the mortgagee of the share of 
one of the partners brings an action for an account, 
the other partners cannot have the action stayed, on 
the ground that the matters in dis})ute are covered by 
an arbitration clause, since such a clause is not binding 
on a mortgagee {Bi/nnin v. Nenme (1010), 1 (’h. 732). 

§ 16. — The Duties of Partners. 

(a) To act in good faith. 

The primary duty of a person who h.is entered mto 
the contract of partnershij) is to perform his part of 
the contract. \Vliafcver he may have agreed to at 
the time of entering into jiartnership is binding upon 
him, so far as the other partners are concerned, and 
this, whether the matter concerned is to their advantage 
or otherwise. 

Inseparably connected with his duty under the 
contract of partnership is the important element of 
good faith ; this should, of course, be present in all 
contracts, but in partnership we have a contract 
falling into the class known as uberrimae fidei, and 
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the Court will always require the utmost good faith 
to be shown by every member of the firm to every 
other member. It will thus be clear from this that a 
partner must not, at the expense of his co-partners, 
obtain a secret advantage. He must do his best for 
the firm business, and must render to his partners 
their proper share in aU benefits which he may have 
been able to obtain from other people in respect of 
partnership transactions. 

The Court will never order specific performance of 
an agreement to enter into partnership, as it would be 
impossible to enforce the good faith necessary to such 
a contract. Damages only could therefore be obtained 
in the event of the breach of such an agreement. 

(b) To render accounts and information. 

Partners are boimd to render true accounts and full 
information of all things affecting the partnership to 
any partner or his legal representatives (Section 28). 

(c) To account for private profits derived through the 

partnership. 

Every partner must account to the firm for any 
benefit derived by him without the consent of the other 
partners from any transaction concerning the partner- 
ship, or from any use by him of the partnership pro- 
perty, name, or business connexion (Section 29). 

The above section applies also to transactions under- 
taken after a partnership has been dissolved by the 
death of a partner, and before the affairs thereof have 
been completely wound up either by any surviving 

(d) Not to compete with the firm. 

If a partner, without the consent of the other 
partners, carries on any business of the same nature 
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as and competing with that of the firm, he must 
account for and pfty over to the firm all profits made 
by him in that business (Section 30). 

Jt will thus be seen that partners are bound to 
render accounts and information of all matters affecting 
the ])nrtnership to any other partner or his legal 
representative ; and that they must iieeount to the 
firm for all profits made from partnc'rsliip transactions 
or use of the jiartnership pniperty or name, without the 
sanction of the other partners ; u hilst a partiun* is also 
prohibited, unless he has the sanction of his co-partners, 
from cariying on a competing business. 

It will be appreciate<l that although a jiartncr is 
liable to pay over to his firm the profit.s of any com- 
peting business in which he is engaged, his firm will 
not be responsible for any losses made by such business. 

Wliere a competing business is carried on uith the 
consent of the other partners, it must be carried on 
strictly in accordance with the terms of the consent 
given, so that if any limitations are iiujiosed they must 
be complied with. It should be borne in mind that 
Section 30 does not apjily to businesses carried on w'hich 
are not of a nature cotniietitivo with the actual partner- 
ship business ; in any such case the person so carrying 
on the business is personally entitled to the profits 
he makes {Aafi v. Jicnham (1891), 2 Ch. 244; Dean 
V. MarDoweU (1877), 8 Cli. 1). 345). A partner may, 
therefore, be a member of another firm engaged in the 
same trade so long as there is no ipiestion of com- 
petition betw'(*en the tw’o firms (Trimble v. (Shtldberg 
(1906), A.C. 494). 
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CHAPTER X 
PARTNERSHIP 
SYNOPSIS OF PART IV 

DISSOLUTION OF PARTNERSHIP 

* 

1. — ^DlHSOLimON OF Pautnebhhif. 

(а) By effluxion of timet termination of adventure or notice. 

(б) By death or bankruptcy. 

(c) By illegality. 

(d) By decree of the Court. 

2. — ^Notipicatiov of dissolution. 

X — Continuation of at’thority. 

4. — The Faktnersuif Lien. 

5. — TfiK Appointment or a Rkceiyer of Pahtnebship property. 

6. — Kuturn m Premium, 

7 . — ^Rights of a defrauded Partner. 

8. — Right of kethhng Partner to share any profits after dissolution. 

9. — Dkti:rmination or value of share of outgoing Partner. 

JO.— (lOODWIIL. 

11. — Agrekment as ti) substituted Partner. 

12. Rtrrjfis OF distribution of assets after dissolution. 

13. — Amount due to an outgoing Partner as a debt. 
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CHAPTER X 
PARTNERSHIP 
Part IV 

DISSOLUTION OF PARTNERSHIP 

§ 1. Dissolution of Partnership. 

In dealing with dissolutions it is important to 
remember that although the rights of third parties 
cannot be affected by any agreement between the 
partners, unless such third parties have themselves 
so contracted, partners may nevertheless effectually 
bind themselves by agreement as to the consequences 
of dissolution. 

A partnership is only binding upon the members of 
a firm for the actual period for which it has been 
agreed that it shall continue, though it frequently 
goes on for a longer period by reason of a renewal 
for a further period, or by its continuance as a •partner- 
ship at will. 

It can, of course, always be dissolved by mutual 
agreement. 

(a) By ef&uxion of time, termination of adventure, or notice. 

Subject to any agreement between the partners, a 
partnership is dissolved — 

(i) If entered into for a fixed term, by the expiration 
of that term ; 

(ii) If entered into for a single adventure or under- 
taking, by the termination of that adventure or 
undertaking ; 

(iii) If entered into for an undefined time, by any 
partner giving notice to the other or others of his 
intention to dissolve the partnership. 
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In the last-mentioned case the partnership is 
dissolved as from the date mentioned in the notice 
as the date of dissolution, or if no date is so mentioned 
as from the date of the communication of the notice 
(Section 32). 

Where a partnership for a definite period has been 
continued after the expiration of that time, without 
further agreement, it becomes a partnership at wiU, 
and may bo dissolved by notice. 

Tf a partnership at mV was constituted by deed, the 
notice to dissolve must be in writing (see ante, at 
p. 515). 

(b) By death or bankruptcy. 

Subject to any agreement between the partners, 
every partnership is dissolved as regards all the 
partners by the death or bankruptcy of any partner 
(Section 33 (])). 

A partnership may, at the option of the other 
partners, be dissolved if any partner suffers his share 
of the partnership property to be charged under the 
Act for his separate debt (Section 33 (2)). 

Mere insolvency is not ot itself giound for dissolu- 
tion, unless tile partnership agreement so provides ; 
but if a partner (other than a limited partner) allows 
his interest in the partnership to be charged as a 
result of his insolvency, the partnership may be 
dissolved at the option of the other partners. 

(c) By Illegality. 

A partnership is in every case dissolved by the 
happening of any event which makes it unlawful for 
the business of the firm to be carried on or for the 
members of the firm to carry it on in partnership 
(Section 34). 
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The question of illegal associations has already been 
mentioned (Chapter I, Section 5). It is necessary, 
however, to point out that Section 34 provides, not 
only for dissolution owing to the illegality of the 
business, but also on account of the illegality of it 
being carried on in partnership. Thus, if one partner 
of a firm resides in this country and the other resides 
and trades in a foreign country (even though the 
latter is an Englishman), the outbreak of war between 
England and the foreign country would automatically 
dissolve the partnership {Rex v. Kv/pfer (191 5J, 2 K.B. 
321). The mere fact that a partner in a firm is the 
subject of a country with whom England is at war will 
not dissolve the partnership, provided that at the time 
the alien is resident and trading in this country. The 
term alien enemy ” thus includes a person of any 
naiionality who resides and trades voluntarily in the 
enemy country {Porter v. Frevdenberg, etc. (1915), 
1. K.B. 857). 

At the present time it is unlawful for more than 
twenty persons to carry on an ordinary partnership, or 
for more than ten persons to carry on a banking partner- 
ship (Companies Act, 1929, Sections 357, 358). 

(d) By decree of the Court. 

On application by a partner, the Court may decree 
a dissolution of the partnership in any of the following 
cases : — 

(i) When a partner is found lunatic by inquisition 
or in Scotland by cognition, or is shown to the 
satisfaction of the Court to be of permanently 
unsound mind, in either of which cases the applica- 
tion may be made as well on behalf of that partner 
by his committee or next friend or person having 
title to intervene as by any other partner ; 
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(ii) When a partner, other than the partner suing, 
becomes in any other way permanently incapable 
of performing his part of the partnership contract ; 

(iii) When a partner, other than the partner suing, 
has been guilty ot such conduct as, in the opinion 
of the Court, regard being had to the nature of 
the business, is calohlatcd to prejudicially affect 
the carrying on of the business ; 

(iv) When a partner, other than the partner suing, 
wilfully or persistently commits a breach of the 
partnership agreement or otherwise so conducts 
himself in matters relating to the partnership 
business that it is not reasonably practicable for the 
other partner or partners to carry on the business 
m partnership with him ; 

(vj When the business of the partnership can only 
be carried on at a loss ; 

(vi) Whenever in any case circumstances have arisen 
which, in the opinion of the Court, render it just 
and equitable that the partnership be dissolved 
(Section 35). 

The above section is very clear and needs little 
comment. It may be pointed out that in the case of 
the lunacy of a partner, application may be made for a 
decree on his behalf, as well as by the other partners. 
Under the last clause of the section it is presumed 
that the Court could decree a dissolution if one of the 
partners has expressly assigned his share in the 
business, and so deprived himself of all interest therein. 

§ 2. — ^Notification of Dissolution. 

It has already been pointed out that a retiring 
partner should give notice of retirement. On the 
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disBolutioD of a partnership or retirement of a partner 
any partner may publicly notify the same, and may 
require the other partner or partners to concur for that 
purpose in all necessary or proper acts, if any, which 
cannot be done without his or their concurrence 
(Section 37). 

§ 3. — Continuation of Authority. 

After the dissolution of a partnership, the authority 
of each partner to bind the firm, and the other rights 
and obligations of the partners continue, notwith- 
standing the dissolution, so far as may be necessary to 
wind up the affairs of the partnership, and to complete 
transactions begun but unfinished at the time of the 
dissolution, but not otherwise : 

Provided that the firm is in no case bound by the 
acts of a partner who has become bankrupt ; but this 
proviso does not affect the liability of any person who 
has, after the bankruptcy, represented himself or know- 
ingly suffered himself to be represented as a partner 
of the bankrupt (Section 38). 

Where judgment has been obtained against a 
debtor and one of the partners retires from the creditor 
firm, the remaining partners may issue a Bankruptc}' 
Notice without special leave {in re Hill, ex p. Holt 
(1921), 125 L.T. 736). 

§4.— The Partnership Lien. 

On the dissolution of a partnership every partner is 
entitled, as against the 'other partners in the firm, and 
all persons claiming through them in respect of their 
interest as partners, to have the property of the 
partnership applied in payment of the debts and 
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liabilities of the firm, and to have the surplus assets 
after such payment applied in payment of what may 
be due to the partners respectively after deducting what 
may bo due from them as partners to the firm ; and for 
that purpose any partner or his representatives may 
on the termination of the partnership apply to the 
Ciourt to wind up the business and affairs of the firm 
(Section 39). 

This equitable lien conferred upon partners will not 
extend to property mortgaged or pledged by a person 
apparently entitled so to dispose of it, unless the 
pledgee had notice of absence of authority for the 
pnrpose. 

It will be observed that any partner may apply 
to the Court to wind up the business and affairs of 
the firm. The Act does not confer any actual right 
to the appointment of a receiver, but such an appoint- 
ment may be obtained by application to the Court 
(see Section 5 infra). 

§ 5.— The Appointment of a Receiver of Partner- 
ship Property. 

When dissolution has taken place or is contemplated, 
upon application to the Court, a receiver of partnersliip 
property may be appointed where sufficient grounds 
for such an appointment can be shown to exist. 

The following would constitute grounds for such an 
appointment : — 

(i) When a partner has so misconducted himself 
that the property of the firm is in danger of being 
lost. 

(ii) When a partner desires to enforce his equitable 
lien on the partnership property and have the 
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assets of the firm applied in accordance with the 
provisions of the Act. 

(iii) When all partners are dead and an action is 
pending between their legal personal representatives. 

The Court is, usually, unwilling to appoint a receiver 
when dissolution is not contemplated, but an appoint- 
ment may be obtained on the following grounds : — 

(а) To receive a certain sum of money and apply 
it to a specific purpose when there is reason to fear 
that if it were received by the partners it would be 
misapplied. 

(б) To protect the property of the firm during a 
dispute between the partners. 

The appointment of a receiver imder Section 23 (2) 
{see ante p. 54) relates only to the defaulting partner’s 
interest in the firm and not to the partnership 
property. 

§6. Return of Premium. 

Very frequently an existing firm takes in an addi- 
tional partner, and charges him a premium fur the 
right which he acquires to share in the profit of an 
established business. This premium is really a pay- 
ment for that portion of the goodwill in which he 
obtains an interest. 

Where one partner has paid a premium to another 
on entering into a partnership for a fixed term, and the 
partnership is dissolved before the expiration of that 
term otherwise than by the death of a partner, the 
Court may order the repayment of the premium, or of 
such part thereof as it thinks just, having regard to 
the terms of the partnership contract and to the 
length of time during which the partnership has 
continued ; unless 
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(а) the dissolution is, in the judgment of the 
Court, wholly or chiefly due to the misconduct of 
the partner who paid the premium, or 

(б) the partnership has been dissolved by an 
agreement containing no provision for a return of 
any part of the premium (Section 4()). 

It will be noticed that Section 40 does not apply 
to a dissolution caused by the death of a partner ; 
in such a case, in the absence of agreement no propor- 
tion of the premium paid would be returnable. The 
lunacy of a partner causing dissolution would perhaps 
entitle the partner paying the premium to a pro- 
portionate return. 

It is also clear that in order to obtain a repayment 
in respect of the premium, the partner who paid it 
must not have caused the dissolution by his own 
Tnisconduct, or have agreed to a dissolution without 
provision for a return of any part of it. 

If the partnership agreement itself provides for a 
return of premium upon dissolution, this must of 
course be complied with ; otherwise the only remedy 
is by application to the Court, who will in a proper 
case order a return of a portion bearing the same ratio 
to the whole premium as the unexpired term of the 
partnership bears to the whole term, according to the 
agreement {Attvmod v. Maude (1868), L.R., 3 Ch. 369). 

If a partner by his own misconduct has brought 
abQut the dissolution, and has not at the time paid 
all the agreed premium, he may be ordered to pay 
the balance {Bluck v. Capstick (1879), 12 Ch. D. 863). 

In ^he case of the bankruptcy of one of the partners, 
it will depend upon circumstances whether or not there 
is any right residing in the partner paying the premium 
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to have a return made to him in consequence of the 
hknkiuptcy. 

If the partner paying the premium becomes bank- 
rupt on the petition of his own partner, the petitioning 
partner is only entitled to retain such portion of the 
premium as the Court thinks just [Hamil v. Stakes 
(1817), 4 Pri. 161). 

If the partner receiving the premium becomes 
bankrupt, the bankruptcy being caused by the receiving 
partner, his estate must return all or part of the 
premium, according to circumstances, since the bank- 
ruptcy arose from his default {Freeland v. Stansfield 
(1852-4), 2 Sra. & G. 479). 

If, however, neither party brought about the bank- 
ruptcy, but it arose in the ordinary course of events, 
the partner paying the premium is entitled to no 
return {Akhurst v. Jackson (1818), 1 Swanst. 85). In 
this case, however, the party paying the premium was 
aware at the time that the partner receiving it was in 
financial difficulties. An incoming partner must be 
deemed to take ordinary business risks shared by the 
other partners. If, however, the receiving partner 
was in dnancial difficulties at the time the premium 
was paid, and this fact was not known to the partner 
paying the premium, the latter would be entitled 
to a proportionate return {Fredand v. Stansfield, 
2 Sm. & G. 479). 

It is also presumed that if B. pays a premium to A. 
for the purpose of acquiring an interest in a partner- 
ship already existing between A. & C., and subsequently 
C. becomes bankrupt, the partnership being thereby 
dissolved, B. would, normally, not be entitled to any 
return unless he had stipulated for this. 
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It will ther^ore be seen that it is of the utmost 
iinportancp that when a partner pays a premium, he 
should be particularly careful on two points with 
regard to his partnership agreement. He must remem- 
ber that in the absence of agreement to the contrary 
bankruptcy will dissolve the partnership ; and he must 
also remember that the safest method of ensuring the 
return of the premium, or part of it, should occasion 
arise, is to stipulate that this should be done. 

§ 7. — Rights of a Defrauded Partner. 

Where a partnership contract is rescinded on the 
ground of the fraud or misrepresentation of one of the 
parties thereto, the party entitled to rescind is, without 
prejudice to any other right, entitled — 

(а) to a hen on, or right of retention ol, the surplus 
of the partnership assets, after satisfying the 
partnership liabilities, for any sum of money 
paid by him for the purchase of a share in the 
partnership and for any capital contributed by 
him, and is 

(б) to stand in the place of the creditors of the firm 
for any payments made by him in respect of the 
partnership liabilities, and 

(r) to be indemnified by the person guilty of the 
fraud or making the representation against all 
the debts and liabilities of the firm (Section 41). 

It is only necessary to mention, in connection 
with tliis section, that a remedy in such a case would 
exist under the general Law of Contract ; but the 
section indicates the rights of the defrauded partner 
as against the partnership assets, and the fraudulent 
partner, and is particularly valuable for that reason. 
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It will be noticed that a defrauded partner is entitled 
to a lien on the partnership assets to the extent of 
capital and premium contributed by him, to be sub- 
rogated to the rights of creditors of the firm paid by 
him, as well as to an indemnity against the debts and 
liabilities of the firm. 

§ 8. — ^Right of Retiring Partner to Share in Profits 
after Dissolution. 

Where any member of a firm has died or otherwise 
ceased to be a partner, and the surviving or continuing 
partners cany on the business of the finu with its 
capital or assets without any final settlement of accounts 
as between the firm and the outgoing partner or his 
estate, then, in the absence of any agreement to the 
contrary, the outgoing partner or his estate is entitled 
at the option of liimself or his representatives to— 

(i) Such share of the profits made since the dissolu- 
tion as the Court may find to be attributable to 
the use of his share of the partnership assets, or 

(ii) to interest at the rate of five per cent, per 
annum on the amount of his share of the partner- 
ship assets (Section 42 (1)). 

Where the partnership agreement has given an option 
to surviving or continuing partners to purchase the 
interest of a deceased or outgoing partner, and the 
option is duly exercised, the estate of the deceased 
partner, or the outgoing partner or his estate, as the 
case may be, is not entitled to any further or other 
share of profits ; but if any partner assuming to act in 
exercise of the option does not in dU material respects 
comply with the terms thereof, he is liable to account 
in the manner set out above (Section 42 (2)). 
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If there ia any provision in the partnership agree- 
ment as to the mode of settlement with a retiring 
partner or the estate of a deceased partner it must be 
complied with, and the rights of the outgoing partner 
will only exist in accordance with such agreement ; 
and this is ‘ particularly emphasised by the second 
clause of Section 42 which show's that any option given 
to the surviving partners to acquire the share of the 
outgoing or deceased partner, if properly exercised, 
prevents the retiring partner or his estate from obtaining 
any further or other share of profits. 

It is not infrequent to find that the provisions as 
to sharing profits in the event of the death of a partner 
are different from those applicable when the partner 
retires. In this connection the case of McLeod v. 
DowlinQ ((1927), 43 T.L,R. 656) is of interest. A 
partner had sent by post notice of his retirement, but 
he died during the night and prior to the receipt of 
the notice by his co-partners. It was held that the 
partners’ interests wore to be determined in accordance 
with the agreement operative in the event of death, 
the notice having no effect until receipt by the other 
partners. 

Apparently the safest remedy in general circum- 
stances is to claim for interest on the value of the 
share (although this may yield rather a small return), 
since the retiring partner or liis legal personal represen- 
tative cannot claim both interest and profits ; and 
where a claim for profits is made, and it can be shoivn 
that, having regard to the nature of the business or 
other considerations, the profits which have been made, 
since the retirement, cannot be justly attributed to 
the use of the assets or capital of the late partner, his 
primd facie right to share such profits will be effectually 
rebutted [Lindley, ninth edition, 715). 
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If an account of profits is ordered, the Court can 
make an allowance to the continuing partner for 
carrying on the business {Brown v. De Tastet (1S21), 
23 R.R. 59 ; Manley v. Sartori (1927), 1 Ch. 157). 

§ 9. — ^Determination of Value of Share of Out- 
going Partner. 

An important question which arises on the retire- 
ment or death of a partner, when the partnership is 
continued by the remaining partners, is the method 
of determining the value of the share of the outgoing 
or deceased partner. When the partnership agreement 
states the method which is to be adopted, this must 
be complied with. It is apparent that in order to 
ascertain the correct amount due to the deceased or 
retiring partner the assets of the firm should be revalued 
at the date of the death or retirement and the liabilities 
similarly reconsidered. This is the proper procedure to 
adopt if no provision exists in the partnership agree- 
ment. 

Very frequently it is found that partnership agree- 
ments provide that the share of an outgoing partner 
shall be taken as at the date of the last balance sheet 
of the firm, but this may prove to be most inequitable 
if the assets were incorrectly valued in such balance 
sheet. 

Even if the partnership agreement provides that 
the share of an outgoing partner should be ascer- 
tained by reierence to the next annual accomit, the 
assets of the firm should, in the absence of evidence 
of any uniform usage to the contrary, be taken at 
their fair value at the date of the account aud not at 
the value appearing in the books {Cruikshank v. 
Sutherland, 92 L..1. Ch. 136 H.L.). 
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The continuing partners usually pay the retiring 
partner the actual value of the share, or credit him 
therewith, with a view to liquidation of his claim by 
instalments, the firm, as newly constituted, paying 
the liabilities ; and when this is done without a con- 
tract of novation, they should give him an indemnity 
against the liabilities, so that if he is called upon by 
the creditors to pay them, he can recover from the 
continuing partners, upon the indemnity which they 
have given him. 

The agreement to indemnify the outgoing partner 
(or a deceased partner’s representative) does not 
entitle him to insist upon the immediate payment of 
debts for which no demand has been made, the right 
to enforce the undertaking only arising when demand 
for payment is mode {Bradford v. Qnmmon (1925), 
Oh. 132). 

§ 10. — Gkiodwill. 

A partner, upon retiring, is entitled to the value 
of his share of the goodwill, unless the partnership 
agreement vests it in the continumg or surviving 
partners : and it is usually provided by the agreement 
liOAV the value of such share is to be fixed and paid. 

Coodwill may be defined os the value attaching to 
tlie reputation of a business, and to the likelihood 
that custom will continue to be attracted in the future 
as m the past, notwithstanding change in the pro- 
prietorship. Goodwill may originate, broadly speak- 
ing, in one of three ways, or a combination of them — 

(1) By means of the reputation of the article pro- 
duced, as apart from the personality of the 
proprietors. 
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(2) By reason of the possession by the business of 
special advantages in the shape of local or partial 
monopoly, patents, trade marks, situation of 
premises, etc. 

(3) By the personal reputation and influence of the 
proprietors. 

r 

Upon an absolute dissolution, every partner has a 
right to have the goodwill sold for the benefit of all 
the partners, but a partner must not make use of it for 
his own exclusive gain, nor do anything detrimental to 
its value before it is .sold [Turner v. Major (1862). 
3 Giff. 442). 

Tt is most desirable that provision be made in the 
partnership agreement as to the treatment of goodwill 
(including the use of the firm name) should the good- 
will not be sold upon dissolution, for it would appear 
that every partner could carry on business in com- 
petition with the others, and even use the firm name, 
so long as his act did not expose the other partners to 
liability : e.g., by holding them out as his partners 
(Burchell v. Wilde (1900), 1 Ch. 551). 

The value of the goodwill, if not previously standing 
in the partnership books, is divisible amongst the 
partners as they share profits and losses. 

The rights of a purchaser of good^vill arc : — 

(а) To represent himself as continuing or succeeding 
to the business of the vendor. 

(б) The exclusive right to use the name of the firm 
in respect of which the goodwill is acquired. 

(c) The sole right to solicit the old customers 

As against this the purchaser, though entitled to 
carry on the business as successor of the vendor, must 
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not do so in such a manner as to indicate that the 
vendor is a partner in the business, and liable for the 
debts incurred [BwrchdJL v. If tide, supra). 

The vendor of the goodwill may cany on a aiTnilar 
business in competition with the purchaser (subject 
to any clause in restraint of trade embodied in the 
contract of sale) but he must not trade in the old firm 
name or represent himself as continuing that business 
(Chwtonv. Douglas (1859), Johns. 174), and neithermust 
he solicit his old customers {Trego v. Huni (1896), 
A.C. 7, 65, L.J. Ch. 1). It should be noted in this 
connection tliat a partner who has been expelled from 
the firm under powers contained in the partnership 
agreement may compete with nis former firm and 
solicit the customers thereof {Dawson v. Beeson (1882), 
22 Ch. ])iv. 504). 

M'here the partnership agreement provides that on 
the death of a partner, his share of the property and 
assets should be taken over by the surviving partner, 
the executor of the deceased partner can be restrained 
by injunction from canvassmg the customers of the 
firm iBoorne v. Wuher (1927), 1 Ch. 667). 

§11. —Agreement as to Substituted Partner. 

An agreement that a partner shall have power to 
nominate another person as a partner of the firm, is 
bmding upon the other partners, but merely optional 
upon the nominee {Byrne v. Reid (1902), 2 Ch. 735). 
Wliere the admission of the nominee is to take place 
on the death or retirement of the partner by whom he 
was nominated and the nominee does not choose to 
enter the firm, it will be dissolved in the ordinary way. 



MBBOANTILB LAW 


540 


(.Chap. X 


§ 12. — ^Rules of Distribution of Assets after 
Dissolution. 

In settling accounts between the partners after a 
dissolution of partnership, the following rules shall, 
subject to any agreement, be observed : — 

(а) Losses, including losses and deficiencies of capital, 
shall be paid first out of profits, next out of capital, 
and lastly, if necessary, by the partners individually 
in the proportion in which they were entitled to 
share profits ; 

(б) The assets of the firm including the sums, if any, 
contributed by the partners to make up losses 
or deficiencies of capital, shall be appb’ed in the 
following manner and order : — 

1. In paying the debts and liabilities of the firm 
to persons who are not partners therein ; 

2. In paying to each partner rateably what is 
due from the firm to him for advances as dis- 
tinguished from capital ; 

3. In paying to each partner rateably what is 
due from the firm to him in respect of capital ; 

4. The ultimate residue, if any, shall be divided 
among the partners in the proportion in w^hich 
profits are divisible (Section 44). 

Although the partnership agreement could provide 
an alternative method of distribution os between the 
partners, it cannot take away the rights of third 
parties to be paid in due order of priority. 

To students of double-entry book-keeping the above 
section may at first sight appear to be incomprehensible 
by reason of the fact that it regsixds the matter from the 
cash, rather than from the accounting viewpoint ; upon 
reflection, however, it will be seen that the application 
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of the section will have the same effect as the appli- 
cation of normal accounting principles. 

If the partners share profits and losses in the same 
proportions as those in which they have contributed 
capitEil and have made no advances to the firm, the 
position is clear. If the proceeds of the realisation of 
the assets are not sufficient to meet the external 
liabilities of the firm, there must have been a loss greater 
than the combined capitals of the partners. This loss 
must be home by the partners in their profit-sharing 
ratio and will be charged to their accounts, thus placing 
the latter in debit. The debit balances thus arising 
must be made good by the partners by the introduction 
of cash, and is thus contributed in the profit-sharing 
proportions. 

IVhere partners have contributed capital in a ratio 
lifferent from that in which they share profits and losses, 
the meaning of Section 44 is more difficult to under- 
stand. Sub section (a), however, states that “losses, 
including losses and deficiencies of capital ” must be 
paid lastly by the partners in their profit-sharing 
proportion. Therefore, if after payment of liabiUties 
there is insufficient cash to repay the partners’ advances, 
as distinct from capital, a loss must have been sus- 
tained and partners must make it good in their profit- 
sharing proportions. Similarly, if the partners’ capitals 
exceed the cash available, the difference represents a 
loss which must be borne by the partners in the ratio 
in which they share profits and losses. 

Where upon dissolution one of the partners has a 
deficiency of capital, after a realisation of the assets, 
and he is unable to bring in such deficiency, the same 
will not be treated as an ordinary trade loss (which 
would be borne between the partners as they share 
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profits and losses), but must be legurded as a debt due 
to the remaining partners individually, and not as a 
debt due to the firm. Such deficiency must, therefore, 
be borne by the solvent partners in proportion to their 
respective capitals in the business {Corner v. Murray 
(1904), 73 L.J. Ch. 66). 

j 13. — Amount due to an Outgoing Partner is 
a Debt. 

Subject to any agreement between the partners, the 
amount due from surviving or continuing partners to 
an outgoing partner or the representatives of a deceased 
partner in respect of the outgoing or deceased partner’s 
share is a debt accruing at the date of the dissolution 
or death (Section 43). 

It will thus be seen that the amount due from 
surviving or continuing partners to a retiring partner 
is a debt accruing at the date of dissolution or death, 
and the Statutes of T.imitation will run as from the 
date when the right to recover this amount arises. 

The surviving or continuing partners will be bound 
by the terms of the partnership agreement as to the 
method by which the amount due to the representative 
of a deceased partner is to be paid. Very frequently 
the amount found to be due is treated as a liability of 
the firm, in which case it is presumably a joint liability 
of the partners. If, however, the agreement contem- 
plates the surviving partners acquiring the share of the 
deceased partner in specified proportions and requires 
them to assume joint and several responsibility, the 
correct method is apparently to charge each partner 
with the value of the proportion taken by him, leaving 
each such partner to discharge lus own liability, and 
not to treat the whole liability as a liability of the firm 
(EUiott V. EUioU (1911), 45 Act, L.R. 47). 
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CHAPTER X 
PARTNERSHIP 

Part V 

LIMITED PARTNERSHIPS 

§ 1. — ^Limited Liability. 

Since the Limited Partnerships Act, 1907, came into 
operation, it has been possible for some members 
of a firm to obtain limited liabUity by the registration 
of the firm under this Act. 

The Limited Partnerships Act has not been very 
largely taken advantage of, the reason being, appar- 
ently, that simultaneously with the passing of the 
Act, the Legislature gave statutory recognition to 
the principle of private companies, so that it became 
possible for an association of persons, with a minimum 
number of two, to secure limited liability under the 
Companies Act. Limited liability was thus possible 
for all members, whereas in a limited partnership 
this advantage is only obtainable by some, as at 
least one partner of such a firm must be a general 
partner with unlimited liability. 

§ 2 . — The Essentials of a Limited Partnership. 

A limited partnership shall not consist, in the case 
of a partnership carrying on the business of banking, 
of more than ten persons, and, in the case of any other 
partnership, of more than twenty persons, and must 
consist of one or more persons called general partners, 
who shall be liable for all debts and obligations of 
the firm, and one or more persons to be called limited 
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partnerB, who shall, at the time of entering into 
such partnership, contribute thereto a sum or sums 
as capital or property valued at a stated amount, 
and who shall not be liable for the debts or obligations 
of the firm beyond the amount so contributed 
(Section 4 (2)). 

It will be seen from the above that the limited 
partner must contribute his capital at the time of 
entering into the partnership ; it cannot be left to be 
called upon as and when required. 

A limited partner shall not during the continuance 
of the partnership, either directly or indirectly, draw 
out or receive back any part of his contribution, 
and if he does so draw out or receive back any such 
part, shall be liable for the debts and obligations 
of the firm up to the amount so drawn out or received 
back (Section 4 (3)). 

The firm must be registered with the Registrar of 
( 'ompanies, and if business is commenced before this 
has been effected, the partners will be trading in the 
meantime as a general partnership. A body corporate 
may be a limited partner. 

It must be borne in mind that a body corporate can 
only act within the scope of the authority under which 
it comes into existence. Thus, a limited company 
under the Companies Act, 1929, may be a limited 
partner, but only so long as the business of the limited 
partnership falls within the scope of its memorandum. 


§ 3. — Registration. 

As already stated, every limited partnership must be 
registered as such with the Registrar of Companies, and 
in default thereof it will be deemed to be a general 

s 
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partnership, and every limited partner will be deemed 
to be a general partner. 

The registration of a limited partnership is effected 
by sending by post or delivering to the Registrar at the 
register office in that part of the United Kingdom 
in which the principal place of business of the limited 
partnership is situated or proposed to be situated, a 
statement signed by the partners containing the 
following particulars : — 

(a) The firm name ; 

(6) The general nature of the business ; 

(c) The principal place of business ; 

{d) The full name of each of the partners ; 

(p) The term, if any, for wliich the partnership is 
entered into, and the date of its commencement ; 
(/) A statement that the partnership is Limited, and 
the description of every limited partner as 
such ; 

(g) The sum contributed by each limited partner, 
and whether paid in cash or how otherwise 
(Section 8). 

If during the continuance of a limited partnership 
any change is made or oecurs in — 

(o) The firm name ; 

(b) The general nature of the business; 

(c) The principal place of business; 

{d) The partners or the name of any partner ; 

(e) The term or character of the partnership; 

(/) The sum contributed by any limited partner ; 
(g) The liability of any partner by reason of his 
becoming a limited instead of a general partner, 
or a general instead of a limited partner ; 
a statement, signed by the firm, specifying the nature 



LTMTTKD PARTKXKSHIPS 


547 


S3] 

of the change must within seven days be sent by post 
or delivered to the Registrar at the register office in 
that part of the United Kingdom in which the partner- 
ship is registered (Section 9). 

If default is made in comphanco with the require- 
ments of Section 9, each of the general partners will, on 
conviction under the Summary Jurisdiction Acts, be 
liable to a fine not exceeding one pound for each day 
during which the default continues. 

Notice of any arrangement or transaction under 
which any person will cease to be a general partner in 
any firm, and will become a limited partner in that 
firm, or under which the share of a limited partner 
in a firm will be assigned to any person, must be 
advertised forthwith in the Gazette, and until notice 
of the arrangement or transaction is so advertised, 
the arrangement or transaction is for the purposes of 
the Act deemed to be of no effect (Section 10),* 

The amount registered as the capital contributed 
b}’^ a limited partner is subject to stamji duty at the 
rate of ten shillings jicr centum, fractions of £100 being 
counted as £100 (Finance Act. lOSSf). If default 
is made in payment of the requisite duty, the latter, 
together with interest at the rate of 5% ])(t annum, 
IS a joint and several debt due to the (Vown by all 
the partners. 

If the capital of a limited partner is increased the 
same rate of duty is payable on the increase. 

* For the purpoBCB of Section 10, the evpiesqion *'th6 OazLtte ” meiuiB : — 
In England, the London Gazelte , m Sootland, the EJdinburgh Gazette , m 
Ireland, the Dublin Gazette (In tho case of Northern Ireland, the Belfast 
GaztUe.) 

t The stamp duty providod by Section 11, Limited Fartnerships Act, 
1907, was five Hhillmg a per centum. This was mcreased by Section 30, 
Fmance Act, 1020, to £1 per centum, and reduced by the Finance Act, 
1933, as and from 26th April, 1933. 
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The Begistrar of Companies is required to keep a 
register and index of all limited partnerships, and 
of all statements filed thereby, and such records are 
open to the inspection of any person on payment of 
the usual search fees. Certified copies of any docu- 
ments may be obtained on payment of the usual fees. 

It will be observed that the limited partner must 
himself see that the partnership is registered, as other- 
wise he will bo deemed to be a general partner ; but the 
duty of registering any change in the partnership rests 
with the general partners, who are liable to a fine not 
exceeding £1 for each day during which a default 
continues. The stamp duty of ten shiUmgs per cent, on 
the amount contributed by a limited partner is the 
same as that upon the nominal capital of a limited 
company, while the registration fees arc £2 for the 
original registration and Ss. in respect of any change 
notified. 

The making of false returns, for the purpose of 
registration under the Limited Partnerships Act, is 
a misdemeanour, punishable with two years im- 
prisonment, with or without hard labour, or to a fine, 
or to both imprisonment and a fine (Perjury Aet. 
1911, Section 5). 

There is no provision in the Act requiring the fact 
that a partnership is limited to be disclosed in the 
firm name. 

§4. — Modification of General Partnership Law. 

The provisions of the Partnership Act, 1890, and the 
rules of equity and common law applicable to part- 
nerships also- apply to limited partnerships in-so- 
far as they are not inconsistent with the Limited 
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Partnerships Act, 1907 (Section 7 ). The general law 

has been modified as under. 

(] ) A limited partner may not take part m the 
management of the partnership business, and 
has no power to bind the firm. A limited partner 
may, however, by himself or his agent at any 
time inspect the books of the firm and examine 
into the state and prospects of the partnership 
business, and may advise with the partners 
thereon. 

11 a limited partner takes part in the manage- 
ment of the partnership business, he is liable 
for all debts and obligations of the firm meurred 
while he so takes part in the management as though 
he were a general partner. 

(2) A limited partnership is not dissolved by the death 
or bankruptcy of a limited partner, and the lunacy 
of a limited partner is not a ground for dissolution 
of the partnership by the Court unless the lunatic’s 
share cannot be otherwise ascertained and 
realised. 

(.S) In the event of the dissolution of a limited partner- 
ship, its affairs ore wound up by the general 
partners unless the Court otherwise orders. 

(4) Subject to any agreement expressed or implied 
between the partners — 

{a) Any difference arising as to ordinary matters 
connected with the partnership business may 
be decided by a majority of the general 
partners ; 

(h) A limited partner may, with the consent of 
the general partners, assign his share in the 
partnership, and upon such an assignment 
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the assignee becomes a limited partner with 
all the rights of the assignor ; 

(c) The other partners are not entitled to dis- 
solve the partnership by reason of any 
limited i)artner suffering his share to be 
charged for his separate debt ; 

(d) A person may be hitroduced as a partner 
without the consent of the existing limited 
partners ; 

(e) A limited partner is not entitled to dissolve 
the partnership by notice. 

These provisions vary Sections 24, 26, 31 and 33 
of the Partnership Act, 1890. 

It will also have been seen from Section 4 (3) that 
a limited partner cannot, during the continuance of 
the partnership, withdraw any part of his capital ; 
if he desires to dispose of his interest in the firm, he has 
no alternative but to assign his share, with the con- 
sent of the general partners, to some other person. 

§ 5. — ^Winding-up. 

The death or bankruptcy of a limited ])artner 
does not, in the absence of agreement, dissolve the 
partnership. If the limited partner becomes msane, 
the partnership is only dissolved if his share cannot 
be otherwise ascertained. 

The business will be wound up by the general 
partners unless the Court otherwise directs. Tt may, 
however, be wound up in bankruptcy, and on all the 
general partners being adjudicated bankrupt, the 
assets of the limited partnership vest in the trustee 
(Bankruptcy Act, 1914, Section 127). 
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S^'NOPS^S OF ('HAPTER XI 
ARBITRATION AND AWARDS 
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CHAPTER XI 

ARBITRATION AND AWARDS 

§ 1.— Arbitrations Generally. 

(a) Definitions. 

Arbitration consists of the reference of a dispute to 
one or more independent persons for settlement, 
instead of to a Court of Law. 

There can be no arbitration by consent out of Court 
without a submission, which may be defined as the 
agreement between the parties to refer the decision of 
differences to one or more arbitrators. Under the 
Arbitration Act, 1889, the submission must be in 
writing (§ 27) ; a verbal submission would give rise 
to an arbitration at common law to which the Arbitra- 
tion Acts would have no application; under certain 
Acts of Parliament specified notices and proceedings 
are made equivalent to a submission. ^The Court has 
power in certaia circumstances to refer a matter to 
arbitration without the consent of the parties. 

The reference is — strictly— the proceedings during 
the arbitration ; but the term is also used to denote 
the submission itself. 

The arbitrator is the person to whose decision the 
matters in dispute are referred. His decision is 
called the award. 

The umpire is a person appointed, when the reference 
is to more than one arbitrator, to give a decision if the 
arbitrators cannot agree. His decision is called the 
umpirage. 
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(b) Advantages of Arbitration. 

The {ffincipal advantages of arbitration are — 

(1) The avoidance of publicity ; 

(2) The simplicity of procedure ; 

(3) The avoidance, to a certain extent, of the 
delays, uncertainty and expense involved in 
appeals ; 

(4) The saving of time ; 

(5) The saving of expense ; 

(6) Possible technical knowledge of the arbitrator. 

The Law Courts are open to the public and the press, 
(Uid when an action takes place, the facts brought out 
by the evidence become public property ; whereas an 
arbitration is conducted privately, and there is no 
leason why information concemmg it should be made 
public. 

The general procedure during an arbitration is 
comparatively simple ; but in practice il will vary 
according to the magmtude of the issue. In any case 
it is much less formal than the fixed procedure of the 
Courts. * 

Partly as a result of this, and partly owmg to the 
fact of the arbitrator’s duties being confined to the one 
issue, tho matter can be disposed of much more expedi- 
tiously than if it were taken to a Court of Law ; 
while asmiwiing the award to b(‘ good, the result is 
final, and is not subject to appeal and the delays 
arising therefrom. 

It is a well-known fact that the expenses meutred 
in a legal action are heavy. The various court fees, 
the solicitors’ costs, and the fees of counsel, in many 
cases amount to large sums ; and while an arbitrator, 
li^ any other man of business, does not work for 
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nothing, his rpmiinoration and the costs of the arbit- 
ration will, as a rule, be less than those of an action- 
at-law. 

The fact that in disputes involving teehiiical differ- 
ences an arbitrator may be appointed who has special 
knowledge of the business eonromed, is in many eases 
a farther advantage. 

(c) Disadvantages of Arbitration. 

The principal disadvantages of arbitration are — 

(1) The arbitrator may be incompetent or biassed ; 

(2) Injustice may result from the informality of the 
proeedime. 

Arbitration has its disadvantages as well as its 
advantages, and not the least of these is the difficulty 
of choosing the arbitrator. Jf a man of busijiess is 
chosen, he may not be well versed in the law ; or if a 
lawyer is chosen, he may be devoid of the special 
knowledge and experience which ought to be brought 
to bear on the dispute. If appointed by one of the 
parties, he is liable to be biassed in favour of that 
party ; while if two arbitrators are ap][)oiiited, each is 
liable to consider himself the advocate of the party 
who appointed him. To obviate these disadvantages, 
the practice of naming an independent person to 
appoint the arbitrator — e.g., the President of the 
Institute of Chartered Accountants has been frequently 
adopted, and an appointment so made does, without 
doubt, tend to secure a more judicial consideration of 
the points in dispute than might otherwise ju-evail. 

If a mistake is made in the choice of the arbitrator, 
two serious circumstances may arise. If he is an 
incompetent person he may make a bad award, which 
will render all the proceedings void, to the detriment 
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of the* parties, whose time aud money will have been 
wasted ; and on the other hand, if he is competent 
but biassed, although he may give no cause of complaint 
in the conduct of the proceedings, he may make an 
award which is not in accord with the facts and the 
true legal rights of the parties, and such award will 
be final and binding. 

Another point which, although advantageous from 
one aspect, may yet operate disadvantageously, is that 
the procedure on a reference is not so strictly defined 
as that which obtains in the Courts of Law, this being 
a matter which the arbitrator may control within 
certain limits, at his discretion. 

^d) References which are not Arbitrations. 

The essence of an arbitration is that there must be 
differences either existing or prospective between the 
parties, which the parties agree, or which the Court 
oidcrs, shall be finally and conclusively settled by the 
judicial decision of the arbitrator. 

If a third party has to decide the amuimt to l>e paid 
for certain property on his own judgment or experience 
without hearing evidence or arguments on either side, 
this is not an arbitration but a valuation. 

Where a contract for the sale of an estate provided 
that the timber should be taken at a valuation, each 
party 'to appoint his own valuer, and that such valuers 
should, in case of differcnct*, ax)point an umpire, it was 
held that the Court had no ])owcr to set aside such an 
umpire’s valuation, he bemg ni(*rely a valuer, and not 
an arbitrator (Ee Carm-WHson dr Oreene (1886), 
18 Q.B.D. 7). 

The position of an architect or engineer who has to 
give certificates for the payment of the price of work 
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done under a contract is a doubtful one. The earlier 
cases regarded him as a valuer only ; later cases have 
treated him as, in some respects, an arbitrator. 

Thus a bTidding contract provided for payments on 
account of the price of works during their progress, 
and for payment of the balance after their completion, 
upon certificates of the architect : and the final certifi- 
cate was to be conclusive evidence of the works having 
been duly completed, upon which the contractor was 
entitled to receive payment of the final balance. The 
Court of .Appeal held that the architect occupied the 
position of an arbitrator, on the ground that he had to 
settle matters in respect of which, though there was no 
actual dispute, there would probably be a dispute 
unless they were so settled (Chambers v. Goldthorpe 
(1901), 1 K.B. 624). 

The essential differences between an arbitration and 
a valuation are as follows : — 

(1) The provisions of the Arbitration Acts relating 
to arbitrations have no application to valuations; 

(2) An arbitration is a proceeding of a semi- judicial 
nature ; a valuation is not ; 

(3) An arbitrator, being in a semi- judicial position, 
is not liable to an action for negligence by the 
parties ; a valuer is liable to the party appoint- 
ing him according to the terms of the contract 
whereby he undertakes the valuation ; 

(4) An award can be enforced by leave of the Ciourt 
in the same manner as a judgment or order of 
the Clourt ; a valuation simply fixes a term of a 
contract, leaving the parties to their remedies 
on the contract ; 
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(5) The awai^ of an arbitrator may be set aside ; 
the valuation of a valuer cannot be set aside ; 

(6) An award must bear a 10/- stamp ; a valuation 
must be stamped as an appraisement with an 
cd valorem stamp. 

(e) Who may refer to Arbitration. 

Any person, whether individual or corporation, who 
can enter into a contract can submit to arbitration. 
A person who cannot contract, cannot be bound by a 
submission. Thus, an infant, although he may submit 
to arbitration, may avoid the award, unless it is in 
respect of a contract binding on him. 

Persons having no beneficial interest in the subject- 
matter of the reference may submit to arbitration, 
e.g., executors, trustees, a trustee in bankruptcy ; but 
the submission will amoimt to an admission of assets 
and involve personal liability, unless otherwise stipu- 
lated. 

An agent duly authorised may bind his principal by 
submission to arbitration ; and an implied authority 
may arise from the nature of the agency. If the 
submission is to be by deed, the agent must be 
appointed by deed. The agent should submit in the 
principal’s name, otherwise he will be personally 
bound. The fact that to come within the operation 
of the Arbitration Acts the submission is to be in writing 
docs not imply that the authority of the agent must 
be similarly evidenced. An agent, orally appointed 
and duly authorised, may apparently refer to arbi- 
tration a dispute in which his principal is involved. 

A bankrupt can submit disputes in respect of which 
he is a party to arbitration, but the award will only 
bind him personally and not his estate. 
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One partner cannot submit to arbitration so as to 
bind the others without their assent ; but the partner 
submitting will be personally bound by the award; 
and the other partners may become bound by impli- 
cation ; as, for instance, if they appear before the 
arbitrator without objecting (Thmnas v. Atherixm 
(1878), 10 Ch. D. 185). The fact that one partner has 
authorised the other, upon a dissolution, to collect the 
firm debts and to take legal proceedings in their joint 
names to recover them, does not authorise the acting 
partner to bind the retiring partner by the reference 
to arbitration of an action brought under the power 
conferred {Hatton v. Royle (1858), 27 L.d. Ex. 486). 

(f) Subject-matter of the Reference. 

All matters that might be settled by action between 
the parties in a Court of Law may be referred to 
arbitration, with the following exceptions : - 

(a) Purely criminal matters, since the party con- 
cerned, if guilty, should be punished, and that 
only the Courts can do. If, however, the party 
injiued by a criminal offence has also a civil 
remedy, the civil claim may be referred to 
arbitration ; but if a criminal prosecution has 
been commenced, the consent of the Court is 
required to refer the civil claim to arbitration ; 

(b) Matters affecting status, such as a suit for 
dissolution of marriage, or proceedings in bank- 
ruptcy. 

(A) Methods of referring to Arbitration. 

A reference to arbitration may be made in any of 
the following ways ; — 

(a) Under special Acts of Parliament ; 
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(6) Under Order of the Court-- 

(i) By virtue of the inherent jurisdiction of 
the High Court of Justice ; or 

(ii) By virtue of the powers conferred on the 
High Court of Justice and the Court of 
Appeal, by §§ 88 and 89 of the Judicature 
Act, 1925 ; 

(iii) By virtue of the powers conferred on the 
County Court Judge, by §§89 and 90 of the 
County Courts Act, 1934. 

(f ) By voluntary siibmission of the parties verbally 
at common law ; 

(d) By submission in writing under the Arbitration 
Acts, 1889 and 1934. 

§2. — ^References under special Acts of Parliament, 

Provision has been made by various S])ecial Acts of 
Parliament for the rc'feronce to arbitration of many 
matters. The most Important Acts in this connection 
are — 

(a) The Lands Clauses Consolidation Act, 1845 
(relating to compensation for land taken for 
public purposes, or injured by works undertaken 
therefor, if the amount claimed exceeds £50) ; 

(b) The Companies Clauses Consolidation Act, 1845 
(relating to matters authorised to be settled by 
arbitration by Acts of Parliament incorporating 
this special Act) ; 

(c) The Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (relating to compensation 
for land acquired compulsorily under various 
Acts of Parliament, such as the Public Health 
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Act, 1936, the Housing Act, 1936, and the Town 
and Countiy Planning Act, 1947, by any 
Giovenunpnt Department, or any Local or 
Public Authority) ; 

(d) The Companies Act, 1948 (relating to valuation 
of a company’s shares held by a member 
dissenting irom a scheme of reconstruction). 

In some cases, arbitration is the only method of 
procedure, in others, it is eui optional method. 

The Arbitration Act, 1889, applies to every arbitration 
under any Act of Parliament passed either before or 
after the commencement of that Act, as if the arbit- 
ration were pursuant to a submission, except in-so-far 
as the Arbitration Act is inconsistent with the Act 
regulating the arbitration or with any rules or procedure 
authorised or recognised by that special Act. The 
Arbitration Act, 1934, similarly applies, with the ex- 
ception of the following provisions ; — 

(a) The effect of the death of a party on the pro- 
ceedings ; 

(b) The effect of the bankruptcy of one of the 
parties ; 

(c) The appointment of an arbitrator by the Court 
in certain drcumstances where one of the 
arbitrators has been removed; 

(d) Direction of the Court that matters forming the 
subject of an inter-pleader are to be referred to 
arbitration in conformity with an agreement 
to refer ; 

(e) Prohibition of agreement between parties as to 
payment of costs in any event ; 
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(/) Power of the Court to give relief where the 
arbitrator is not impartial or the dispute in- 
volves questions of fraud ; 

(g) Limitation of time for commencing proeeedingB. 

§ 3. — ^References under order of the Court. 

(a) By virtue of the inherent jurisdiction of the High Court 

of Justice. 

The High Court of Justice has inherent jurisdiction 
to make an order for reference to arbitration where 
the parties so desire, quite independently of their 
jtuisdiction under statute referred to hereafter. This 
inherent jurisdiction is wider than the statutory 
jurisdiction, because the subject-matter of the reference 
]s not necessarily limited to the cause or matter in 
which the order for reference to arbitration is made, 
for the order may include all matters in difference 
between the parties. In such cases the action is 
stayed by agreement between the parties, and an 
arbitration similar to an arbitration ptusuant to a 
submission out of Court takes place. 

(b) By virtue of the powers conferred on the High Court of 

Justice and the Court of Appeal, by l)li 88 and 89 of 
the Judicature Act, 1925. 

Under Section 88 of the Judicature Act, 1925, subject 
to Rules of Court and to any right to have particular 
cases tried with a jury, the Court or a Judge may refer 
to an official or special referee for enquiry or report 
an; question arising in any cause or matter, other than 
a criminal proceeding by the Crown. The report of an 
official or special referee may be adopted wholly or 
partially by the Court or a Judge, and if so adopted 
may be enforced as a Judgment or Order to the same 
effect. It is to be observed that this reference may be 
made even against the wishes of the parties. 
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The reference being made simply for enquiry and 
report, the referee has no authority to settle the matter 
in dispute. He has simply to hold an enquiry by 
means of witnesses, and to report on certain specific 
questions referred to him ; or, if facts are in dispute, 
he is to find what the facts actually are, and on his 
finding the Court bases its decision. Since the Court 
in this case gives the actual decision, an appeal can 
be made in the ordinary way. 

Under Section 89 of the Judicature Act, 1925, in 
any cause or matter, other than a criminal proceeding 
by the Crown- 

(o) If all the ])arties interested who are not under 
disability consent ; or 

(6) If the caxwe or matter i-equhes any prolonged 
examination of doeuments or any scientific or 
local investigation which cannot in the opinion 
of the Court or a Judge conveniently be made 
before a jury or conducted by the Court through 
its other ordinary officers ; or 

(c) If the question in dispute consists wholly or in 
part of matters of account ; 

the Couri or a Judge may at any time order the whole 
cause or matter, or any question or issue of fact arising 
therein, to be tried before a special referee or arbitrator 
respectively agreed on by the parties, or before an 
official referee or officer of the Court. In these cases 
ofreference for trial, judgment is entered in accordance 
with the decision of the referee or arbitrator. Appeal 
from the decision lies to the Court of Appeal on a point 
of law only (Administration of Justice Act, 1932, § 1), 
and thence, with leave, to the House of Lords. 
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(c) By virtue of the power conferred on the County Court 
Judge, by §§ 89 and 90 of the County Gourte Act, 
1934. 

Under Section 89 of the County Courts Act, 1934, 
the Judge may, with the consent of the parties to any 
proceedings, order the proceedings to be referred to 
arbitration (whether with or without other matters 
within the jurisdiction of the Court in dispute between 
the parties) to such person or persons and in such 
manner and on such terms as ho thinks just and 
reasonable. It is to be observed that this reference 
can only be made by consent of the parties, and having 
been made it is not revocable by any party except 
with the consent of the Judge. The award of the 
arbitrator is entered as the Judgment in the proceed- 
ings and is as binding and effectual to all intents as if 
given by the Judge, except that, if application is made 
to the Judge at the first Court held after the expiration 
of one week from the entry of the award, the Judge 
may set aside the award, or, with the consent of the 
parties, revoke the reference, or order another refer- 
ence to be made in the same manner. 

Under Soetion 90 of the County ('ourts Act, 1934, 
the Judge may, subject to County Court Rules, refer 
to the Registrar or a referee for enquiry and report — 

(a) Any proceedings which require any prolonged 
examination of documents, or any scientific or 
local investigations which cannot, in the opinion 
of the Judge, conveniently be made before him ; 

(b) Any proceedings where the question in dispute 
consists wholly or in part of matters of account ; 

(c) With the consent of the parties any other pro- 
ceedings ; 
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(d) Subject to any right to have particular cases 
tried with a jury, any question arising in any 
proceedings. 

The above provisions are similar to those contained 
in Section 89 of the Judicature Act, 1925, in relation to 
references for trial by the High Court or the Court of 
Appeal, but under the County Courts Act, the Judge 
does not refer these matters for trial, but simply for 
enquiry and report ; consequently, judgment on the 
report can only be entered by the direction of the 
County Court Judge, and appeal from any Order he 
may make will lie in the onlinory way. 

§ 4. -References by voluntary submission of the 
parties verbally at Common Law. 

A valid submission to arbitration by consent of the 
parties can be made verbally at common law. The 
provisions of the Arbitration Acts, 1889 and 1934, have 
no application to such a .submission. A verbal sub- 
mission of this kind has the following disadvantages : - 

(а) Then.' may be a conflict of evidence as to the 
terms of the submission ; 

(б) If one party commences legal proceedings in 
lieu of going to arbitration, the Court has no 
power to stay those proceedings ; 

(c) If one party refuses to proceed with the arbi- 
tration, the only course of the other party is to 
commence legal proceedings ; 

(d) There is no means of enforcing the award of the 
arbitrator except by action in the Courts ; 

(e) All the terms of the submission must be agreed, 
as the Arbitration Acts have no application ; 
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(f) If the subject-ipatter of the dispute is a I'ontrart 
for which evidence in writing is required under 
§ 4 of the Statute of Frauds, 1677, § 4 of the 
Sale of Goods Act, 1893, or § 40 of the Law of 
l^perty Act, 1925, no action can be taken to 
enforce an award based on a verbal submission. 

§ .5, References by consent out of court under the 
Arbitration Acts, 1889 and 1934. 

(a) rhe Submission. 

The Arbitration Act, 1889, definc's a submission a.s a 
written agreement to submit present or futim' differ- 
ences to arbitration, whether an arbitrator is named 
therein or not (§ 27). 

The Bubnnssion may be by wnting under hand only, 
by deed, or by bond, signed either by the p.arty or by 
his duly authorised agent. A party who has not 
signed may be bound if the agreement to refer, liaving 
been signed by one party, is confirmed by the subso 
quent conduct of the party who has not signed. Thus, 
a fire insurance policy contauicd a clause that any 
diffenmees under it should bo refem'd to arbitration ; 
the assur'^d sued the insurance company and by so 
doing affirmed the policy as his contract, and thereby 
constituted the arbitration clause a submission, al- 
though he had not signed the policy ; and the tlourt 
stayed proceedings mider § 4 of the Arbitration Act, 
1889 {Baker v. Yorkshire Fire dr Life Inmramce Go. 
(1892), 1 Q.B. 144). 

Where the articles of a company contain a clause 
providing that all disputes between the company and 
ajiy memlK'r shall be referred to arbitration, a member 
is bound by the clause though he did not sign the 
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articles, .since the application for and admission to 
membership implies an agreement to bp bound by the 
terms of the articles {Hichman v. KerU or Romney 
Marsh Sheep Breeders' Association (1915), 1 Ch. 881). 

If the award would have to be carried out by the 
execution of a deed, the submission should itself be by 
deed. A submission by a corporation should be made 
undej the common seal of the corporation ; but in 
this case, the other party, if an individual, need not 
liimself seal the submission ; his signatiue is sufficient. 

The parties may agree to refer to arbitration a 
dispute which has actually arisen, or some difference 
that may conceivably arise in the future in relation to 
come contract or reJutionship into which they have 
entered. Agreements to refer future disputes to 
arbitration are frequently found in deeds of partnership, 
insurance policies, leases and contracts for the sale of 
goods. The submission should indicate whether all 
matters of dispute which might arise between the 
parties should be subject to arbitration, and if not, the 
scope of the arbitration clause should be clearly 
defined. 

The terms of a submission may, with the agreement 
of the parties, be altered at any time before the arbit- 
rator has given his decision. The alterations must be 
in writing, and if the submission is by deed, any alter- 
ation of its terms must be similarly executed. The 
submission camiot be altered so as to include a dispute 
about which an action has already been commenced 
by one of the parties against the other. Any alteration 
must be made at the instance of the parties : the 
arbitrator has no authority to effect an amendment. 

By § 1 of the Arbitration Act, 1889, a submission, 
unless a contrary intention is expressed therein, shall 
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be irrevocable except by leave of tlie Court or a Judge, 
and shall have the same effect in all respects as if it 
had been made an Order of the Court. This provision, 
while preventing the revocation of the submission by 
one party against the will of the other, does not pre- 
sumably prevent a revocation by mutual agreement. 

(b) Effect of Death or Bankruptcy. 

An arbitration agreement is not discbareed by the 
death of any party thereto, either as respects the 
deceased or any other party, but shall iji au<-h an 
event be enforceable by or against the ])erHonal rep- 
resentatives of the deceased ; nor is the authority of 
an arbitrato]- revoked by the death of fuiy (larly by 
whom he was ajipointed (Arbitration Act, 1934, § 1 (1) 
and (2)). These provisions do not affect the operation 
of any enactment or rule of law by virtue of which any 
right of action is extinguished by the death of a person, 
such as rights of action in tort for defamation or 
seduction, mducing one siiouse to leave or letnaiii 
apart from the other, or for dainages on tht' ground of 
adultery. 

If a party to a contract containing an arbitration 
clause becomes bankrupt, the clause is enforceable by 
or against the trustee in bankruptcy if he adopts the 
contract (Arbitration Act, 1934, §2 (1)). If, on the 
other hand, submission made by a bankrupt before the 
commencement of his bankruptcy does iiol relate to a 
contract adopted by the trustee, but ndates to a matter 
requiring to be determined ni the bankruptcy pro- 
ceedings, a different rule applies. In that event, any 
other party to the agreement or, with the consent of 
the committee of inspection, the trustee in bankruptcy 
may apply to the Court having jurisdiction in the 
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bankruptcy proceedings for an Order directing that 
the matter in question shall be referred to arbitration 
in accordance with the submission, and that Ciourt may, 
if it is of opinion that, having regard to all the circum- 
stances of the case, the matter ought to be determined 
by arbitration, make an Order accordingly. 

(c) Ousting the Jurisdiction of the Court. 

An agreement which purports to oust the juris- 
diction of the Court is illegal and void, since it is 
presumed to be contrary to public policy to allow the 
jurisdiction of the Court to be ousted by agreement. 
An agreement to refer to arbitration does not as a 
rule oust the jurisdiction of the Court, because it is 
stUl open to the parties to take legal proceedings 
instead of going to arbitration, though it may well be 
in such a case that the Court will exercise its power 
under § 4 of the Arbitration Act, 1889, to stay pro- 
ceedings on the appheation of the other party. Further- 
more, if the agreement provides that a reference to 
iirbitration shall be a “ condition precedent to the 
right to sue,” or that no cause of action shall arise 
until the dispute has been referred to arbitration, no 
action can successfully be brought until a reference to 
arbitration has taken place, because, by the terms of 
the agreement itself, no cause of action exists until 
then {Scott v. Avery (1856), 5 H.L. Cas. 811). Never- 
theless, where it is provided that an award under an 
arbitration agreement shall be a condition precedent 
to the bringing of an action with respect to any matter 
to which the agreement applies, the Court, if it orders 
that the agreement shall cease to have effect as regards 
any particular dispute, may further order that the 
provision making an award a condition precedent to 
the bringing of an action shall also cease to have effect 
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as regards that dispute (Arbitration Act, 1934, § 3 (4)). 
In this way a cause of action may arise in spite of the 
provisions of the agreement. 

(d) Stay of Proceedings. 

Specific performance will not be granted ni respect 
an agreement to refer to arbitration (Souih Wales 
Bailway Go. v. WyOtet,, 5 De G.M. & G. 880) ; but if 
arbitration has been agreed upon, and notwithstanding 
this an action is brought by one of the parties, the 
Court may under certain conditions stay the proceed- 
ings, which will have the effect of compelling the 
parties to go to arbitration if they wish to have their 
dispute settled. Section 4 of the Arbitration Act, 1889, 
provides that if any party to a submission commences 
any legal proceedings against any other party to the 
submission in respect of any matter agreed to be 
referred, any party to such legal proceedings may at 
any time after appearance, but before delivermg any 
pleadings or taking any other steps in the proceedings, 
apply tti the Court to stay the proceedings ; and the 
Court or a Judge, if satisfied that there is no sufficient 
reason why the matter should not be referred m 
accordance with the submission, and that the applicant 
was at the time when the proceedings were commenced, 
and etui remains, read} and willing to do all things 
necessary for the proper conduct of the arbitration, 
may ma^e an order staying the proceedings. 

A “ step in the proceedings ” as referred to above, 
which would prevent the action being stayed by the 
Court, must be one which is in the form of an applica- 
tion to the Court and not in the form of an application 
from one party to the other. The entering of an 
Appearance by the defendant, which indicates his 
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intention to defend the action, is not a “ stop in the 
proceedings.” The following, inter alia, are ‘* 4 rteps in 
the proceedings ” : — 

(а) Taking out a summons for an extension of time 
in which to deliver a defento (Ford's Hotel Go. 
V. Bartlett (1896), 65 L.J. Q.B. 166). 

(fc) Applying to the Master for security for costs 
(Adams v. Cadey (1892), 66 L.T. 687). 

(c) Obtaining an order for the delivery of interro- 
gatories (CJM'ppdl V. North (1891), 2 Q.B. 252). 

(d) Attending at Chambers on a hearing of a 
summons for directions, without objection 
(County Theatres arid Hotels v. Knowles (1902), 

1 K.B. 480). 

(e) Obtaining an order for pnrtioiilai’s and agreeing 
to an order for discovery (Parker, Gaines <0 Co, 
V. Turpin (1918), 1 K.B. 368). 

(/) Opposing a summons for leave to sign final 
judgment (Pitchers Ltd. v. Plaza (Queensbury) 
Ud. (1940), 1 All E.ll. 151). 

The following are not “ steps in the proceedings ” : — 
(n) A demand made to the plaintiff for a statement 
of claim (lees d- Barker v. Williams (1894), 

2 Ch. 478). 

(б) Obtaining from the plaintiff to the action an 
extension of time for delivery of defence 
(Brighton Marine Palace dr Pier v. Woodhouse 
(1893), 2 Ch. 486). 

(c) Filing affidavits in answer to a motion for the 
appointment of a Receiver (Zalinoffy. Hammond 
(1898), 2 Ch. 92). 

(d) Taking out a summons to have the proceedings 
transferred from one list to another (Lane v. 
Herman (1939), 1 All E.B. 353). 
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Under the Arbitration Gauses (Protocol) Act, 1924, 
as amended by § 8 of the Arbitration (Foreign Awards) 
Act, 1930, (which is designed to give effect to a protocol 
on arbitration clauses promulgated by the League of 
Nations), if an^ paity to a submission made in pursu- 
ance of an agreemenl falling withui the scope of the 
protocol attached to the Act. commences legal pro- 
ceedings against any other ])arty to the submission in 
respect of any matter agreed to be referred, the (lourt 
upon application is bound to make an order staying 
the proceedings, xmless satisfied that the arbitration 
has become inoperative or that there is not in fact any 
dispute between the parties with regard to the matter 
agreed to be referred (§ 1 ). In this case the dweivtion 
of the Court given by § 4 of the Arbitration Act, 1889, 
is removed. 

In all other cases, if the conditions of § 4 of the 
Arbitration Act, 1889 are satisfied, it is within the 
discretion of the Court whether or not it will stay 
proceedings, and the burden of proof is upon the party 
opposing the stay to satisfy the (\)urt that there is 
good reason for piocecding with the action instead of 
granting the stay. It is pnibable that the Court will 
retilse a stay in the following circumstances : - 

(а) If the only question to be decided is a qii(*stion 
of law, which the arbitrator would have to deal 
with by stating a case for the Court (re Carlisle, 
CUgg V. Clegg (1890), 59 L.,1. Ch. 520). 

(б) Where the arbitrator is not or may not be 
impartial, even if he was agreed upon by the 
parties before the dispute had arisen (Bristol • 
Corporation v. John Aird rfr Co. Ltd. (1913), 
A.C. 241). 
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(c) Where a cliapute involves the question whether 
any party has been guilty of fraud, particularly 
if the person charged with fraud is desirous of 
haviug the matter dealt with by the Court 
(Minifie v. BaUimy Pasaengers Aasvrance Society 
(1881), 44 L.T. 552). 

Whore the Court has power under the Arbitration 
Act, 1934, § 14, to order that an agreement to refer 
shaJl cease to have effect, or to give leave to revoke a 
submission, on the grounds that the arbitrator is or 
may not be imiiartial, or that the dispute involves the 
question 'whether one of the parties has been guilty of 
fraud, the Court may refuse to stay any action brought 
m breach of the agreement (^Arbitration Act, 1934, 
§ H (3)). 

If a disjmti' between parties in cunnc<'tiun with a 
contract containing an arbitration claust* is whether the 
contract has ever been entered into at all, or if it is 
contended that the contract is void oi» initio, for 
example, on account of illegality or mistake, the matter 
cannot be referred to arbitration and so no stay of 
proceedings will be ordered, because the arbitration 
clause will fall if the contract falls. If, however, the 
parties do not dispute that they have entered into a 
binding contract, but the question is whether there 
has been a breach by one side or the other, or whether 
circumstances have arisen excusing further performance 
of the contract, the C)ourt can quite properly exercise 
its discretion to stay proceedings {Heyman v. Darwins, 
IM. (1942), A.C. 356). Similarly, if there is a deviation 
jfroni the terms of the contract by one party, this will 
not put an end to the arbitration clause nor disentitle 
the Court to grant a stay of proceedings upon the 
application of that party ( fVoolf v. CoUia Removal 
Service (1947), 2 All E.B. 260). 
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(f) Arbitration GUbbo and Third Parties. 

Tf the benefit of a contract is assii^able, as it wilt be 
if it is not of a personal nature, the arbitration dftuse 
will follow the assignment of the contract and be 
c•nfoTccable by and against the assignee. Thus, in 
A»pell V. Seymour ((1929), 167 L.T.J. 491), when the 
assignee of a debt due imder a contract containing an 
arbitration clause sued the debtor for payment, it 
was hold that the Court had power to stay proceedings 
jiending a reference ol the matfor to arbitration. 
Again, in Shayler v. Woolf ((194G). 2 AU K.K. 54), it was 
held that the presence of an arbitration clause in an 
agreement relating to the Huj)])ly of water to laud did 
not prevent the benefit of that agi’perneot iMssing to an 
.issignee on the sale of the land. 

It, although an assignment has taken place, arbitra- 
tion proceedings are instituted brdueen the original 
parties, the arbitrator must take •!( count of the l(‘gal 
jiohitinii created tlie assignment, ,ind if he gives an 
award in favour of the assignor it will be bad, because 
It is no longer the assignor who is entitled to the 
benefit of the contract. 

Thus, in Cottage ('lab Estates v. Woodside Estate Co. 
(Amersham) ((1928), 2 K.B. 463), building contractors 
who had made a contract with building owners con- 
taining an arbitration claus(‘, assigned their rights to 
all moneys due oj' to become due under the contract 
to a bank. Subsequently arbitration proceedings took 
place between the building contractois and the building 
owners, and the arbitrator, with knowledge of the 
assignment, awarded the payment of a sum of money 
to the building contractors. On a case stated for the 
opinion of the Court, it was held that the award was 
bad, due to its awarding payment to the building 
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.contractors, who in view of the assignment were not 
entitled to any moneys under the contract. 

(f) The Arbitrator. 

TTie parties may choose as an arbitrator any person 
they please. If they choose an incompetent person, 
they are precluded from subsequently objecting to him 
on the ground of his incapacity, though if his award is 
bad they may apply to the Court to have it set aside. 
If, however, the arbitrator is not, or may not be, 
impartial, either party may, if the arbitrator was named 
or designated in the agreement and a dispute has 
arisen, apply to the Court under § 14 of the Arbitration 
Act, 1934, for lea^'e to revoke the submission, or for 
an injunction to restrain the other party or the arbit- 
rator from proceeding with the arbitration, and it shall 
not be a ground for r(^fu.sing the application that the 
party so applying knew or ought to have known that 
the arbitrator by reason of his relation towards any 
other party to the agreement or of his connection wnth 
the subject n'ferred might not be capable of impar- 
tiality. 

Opinions vary as to whether it is better to have a 
layman or a lawyer as an arbitrator. Whih* the 
qualifications of the person to be selected miist depend 
to a great extent on the nature of the reference, it is 
by no means certain that because a man is skilled in 
the interpretation of points of law, he is specially 
qualified to weigh and appreciate the value of evidence 
given ; nor r>n the other hand does it necessarily 
follow that a layman familiar with the type of business 
concerned can bring the required judicial impartiality 
and penetration to bear on the dispute. 

The arbitrator will be appointed in accordance with 
the provisions of the submission ; if no other mode of 
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reference is provided, the reference will be to a single 
arbitrator (Arbitration Act, 1889, First Schedule, 
para. (a). Where the refemiec is to a singh* arbitrator 
and all the parties do not, after rlifferences have 
arisen, eonnir in the appointment of an arbitrator, any 
party may serve niton the others written notice to 
appoint an arbitrator, and if the ap])uiiitment is not 
made within seven clear days aft(*r serviee of the 
notice, the Court may appoint (Arbitration Act, 1889, 
Section 5). 

If the reference is to two arbitrators, the two arbit- 
rators shall ap])oiiii an umpire immediately after they 
art* themselves a])j)ointed (Arbitral itin Act, 1889, 
First Schedule, jiara (6), as amended by §5 (1) of the 
Arlntration Act, 1934). This provision is mode to 
ensure that there be no deadlock in the event of dis- 
agreement between tht* arbitrators. 

Where an arbitration agiveincni provitJes that the 
reference shall be to three arbitrators, one to lie appoint- 
ed by each party and the third to he appointed by the 
two appointed by the parties, tlie agreement shall liave 
effect as if it provided for the ap])ointmont of an 
umpire, and not for the appointment of a third arbit- 
rator, by the two arbitratoiis appointed by the parties 
(Arbitration Act, 1934, Section 4 (i)). Where the 
appointment of three arbitrators is made in any other 
way, they will all three act as arbitrators and the award 
of any two will be binding (Arbitration Act, 1934, § 4 
(2)). The distinction between a third arbitrator and 
an umpire is that a third arbitrator is one of three 
arbitrators who must all ai't together and whose 
duties commence immediately, whereas an umpire 
does not act with the arbitrators, but enters upon the 
reference when they have disagreed. 
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If an appointed arbitrator refuses to act or is incap- 
able of acting, or dies, then if he was one of two arbit- 
rators, one appointed by each party, the party who 
appointed him may appoint a new arbitrator in his 
place (Arbitration Act, 1889, § 6 (a)), subject to the 
power of the Court to set aside any such appointment, 
but if the party does not so appoint, or in other cases 
where the submission does not show that it was 
intended that the vacancy should not be supplied, and 
the parties do not supply the vacancy, the Court may 
appoint (Arbitration Act, 1889, § 5 (&)). If, on a ref- 
erence to two arbitrators, one to be appointed by each 
party, one party fails to appoint for seven clear days 
after the other party, having appointed his arbitrator, 
has served notice on the first party to make the appoint- 
ment, the party wlio has appointed an arbitrator may 
appoint him to act as solo arbitrator, and his award 
shall be binding on both parties as if he had been 
appointed by consent (Arbitration Act, 1889, § 6 (&)). 
In such a case, it is essential that the party shall 
actually appoint the arbitrator as sole arbitrator, as 
the arbitrator has no authority to proceed alone with 
the arbitration unless he has been so appointed 
{Drummond v. Hamer (1942), 1 All E.K. 39). The 
Court has power to set aside the appointment of a 
sole arbitrator in these circumstances. 

(tf) The Umpire. 

If the reference is to two arbitrators, the submission 
frequently provides that in case of disagreement by 
them the matter shall be decided by a third party, 
called an umpire, and even if it does not so provide, 
the two arbitrators must appoint an umpire immed- 
iately after the 3 ' are themselves appointed, unless a 
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contrary intention is expressed in the submission 
(Arbitration Act, 1889, First Schedule, para (6), as 
amended by Arbitration Act, 1934, § 5 (1)). If the 
parties or the arbitrators, being at liberty to appoint 
an umpire, fail to do so, the Court may appoint (^bit- 
ration Act, 1889, § 5 (c)). Where an appointed umpire 
refuses to act, or is incapable of acting, or dies, and the 
submission does not show that it was intended that the 
vacancy should not be supplied, and the parties or 
arbitrators do not supply the vacancy, the Court may 
appoint (Arbitration Act, 1889, § 5 (d)). The usu^ 
method of appointment of the umpire is by writing 
signed by both arbitrators in the presence of each 
other, but a parol appointment will not be invalid 
where no other mode is prescribed. 

If the arbitrators have allowed their time or extended 
time to expire without making an award, or have 
delivered to any party to the submission, or to the 
umpire, a notice in writing stating that they cannot 
agree, the umpire may forthwith enter on the reference 
m lieu of the arbitrators, assuming no contrary intention 
in the submission (Arbitration Act, 1889, First Schedule 
para. (d)). At any time after the appointment of an 
umpire, however appointed, the Court may, on the 
application of any party to ihe reference and notwith- 
standing anything to the contrary in the arbitration 
agreement, order that the umpire shall enter on the 
reference in lieu of the arbitrators and as if he were a 
sole arbitrator (Arbitration Act, 1934, § 5 (2)). 

When called upon to act, the umpire must proceed 
with the reference with all reasonable dispatch, and if 
he fails to do so, he is liable to be removed by the Court, 
upon the application of any pa^y to the reference. 
If removed he shall not be entitled to any remuneration 

T 
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in respect of his services (Arbitration Act, 1934, § 6 (1) 
and (2)). 

The umpire has the same powers and duties as the 
arbitrators. Unless he has sat with the arbitrators 
all through the case and has made his own notes of the 
proceedings, he must re-hear the matter, and must 
examine such witnesses as the parties may produce, 
even though the arbitrators have already examined 
them {Re Sdlkeld and Slater (1841), 10 L.J. Q.B. 22). 
He must not take the evidence from notes of the arbit- 
rators unless the parties consent to his doing so (Re 
FiHh d- HawleU (1850), 19 L.J. Q.B. 169), but the 
arbitrators can giv(^ evidence before him (Bourgeois v. 
Weddell d’ Go. (1924), 40 T.L.R. 261). 

In commercial arbitrations, however, where it is the 
recognised practice that unless the parties express a 
desire or intention to attend t)r to be represented, the 
arbitrators themselves submit the evidence to the 
umpire and act as advocates, and if such a course has 
been adopted, the umpirage woidd stand (French 
Government v. Tourtfshima Maru (1921), 37 T.L.R. 
961 C.A.). 

If the timpire does actually sit with the arbitrators 
for the jmrpose of hearing the evidence, he must not 
interfere with them in any way (Flag Lane Chapd v. 
The Mayor of Sunderland (1859), 5 Jur. N.S. 894). 

The umpire must decide between the parties to the 
reference, and not between the arbitrators. He must 
decide on all matters in dispute and not merely those 
upon which the arbitrators have failed to come to an 
agreement (Tdlit v. Saunders (1821), 9 Price, 612), 
unless the submissioci gives him power to decide on 
particular points on which the arbitrators differ, in 
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which, case the arbitrators may themselves decide on 
some points, and refer to the umpire those on which 
they disagree {Lang v. Browne (1855), 25 L.T. (O.S.) 
297). 

Where an umpire who has not entered on the ref- 
erence is removed by the Court, the Court may, on the 
application of any party to the arbitration agreement, 
appoint a person to act as umpire in place of the person 
so removed (Arbitration Act, 1934, § 3 (1)), or where 
the appointment of an umpire is revoked by leave of 
the Court, or an umpire who has entered on the ref- 
erence is removed by the Court, the Court may, on the 
application of any party to the arbitration agreement, 
either appoint a person to act as sole arbitrator in 
place of the umpire or order that the arbitration 
agreement shall cease to have effect with respect to 
the dispute referred (Arbitration Act, 1934, § 3 (2)). 

th) Powers of the Arbitrator. 

The arbitrator, unless the submission expK'sses a 
contrary intention, has power — 

(or) Under the Arbitration Act, 1889, § 7 — 

(i) to administer oaths to and take the 
affirmations of parties .iiid witnesses ; 

(u ) to correct m an award any clerical mistake 
or error arising from any accidental slip 
or omission ; 

(6 ) Under the First Schedule to the Arbitration Act, 
1889, as amended by the Arbitration Act, 
1934, § 7— 

(i) to require the jiarties to the reference, and 
all persons claimuig through them, subject 
to any legal objection, to produce before 



680 


MEBOANTILi: LAW 


[Chap. XI 


the arbitrator all books, deeds, papers, 
accounts, writings and documents within 
their possession or power which may be 
required or called for, and do all other 
things which during the proceedings on 
the reference the arbitrator may require ; 
(u) to order specific performance of any con- 
tract other than a contract relating to 
land or any interest in land, in accordance 
with the same powers as those possessed 
by the Court ; 

(iii) to make an interim awai'd. 

(I) Duration of the Arbitrator’s Authority. 

The authority of the arbitrator commences from the 
time when the agreement to refer is entered into, 
unless the submission states when the reference is to 
begin, and is terminated by the making of the award, 
or the expiration of the time limited for the making of 
the award, or by the revocation of his authority. The 
authority of the arbitrator is revocable only by leave 
of the Ooui-t, and the Coiui; will require proof of proper 
grounds before revoking the arbitrator’s authority. 
The Court has power to appoint a person to act as 
arbitrator in lieu of the arbitrator whose authority is 
so revoked. 

(J) Proceedings on the Reference. 

The reference must be conducted in accordance with 
the terms of the submission, but subject thereto the 
matter will ijroceed as stated below. 

The arbitrator fixes a time and place for the hearing, 
and gives notice thereof to the parties. If a party 
applies for an exUmsion of time, on the ground that 
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he cannot be ready with his witnesses by the date fixed, 
the arbitrator should grant an extension if reasonable, 
and refusal to do so might be a ground for setting 
aside the award. 

If one of the parties persistently refuses to appear or 
to produce his witnesses, the arbitrator should serve 
him or his solicitors with a written notice marked 
“Peremptory,’’ clearly indicating that unless he 
appears on the date fixed by the notice, the arbitrator 
will proceed with the arbitration er parte. If he 
procec'ds in the abs(*nce of one of the parties without 
having given such a notice, the award may be set 
aside if the other party can show a reasonable excuse 
fur not attending. 

Although the arbitration proceedings are private, 
the arbitrator should not exclude interested persons 
without suilicient reason, but the Court is disinclined to 
interfere at the instance of an aggrieved party, as the 
matter is regarded as one for the discretion of the 
arbitrator. Thus, in one case, the refusal of the arbit- 
rator to allow the attendance of a stranger who had 
been asked to assist the solicitor of one of the parties 
with technical hints was not regarded as a sufficient 
ground for setting aside the award {TiUam v. Copp 
(1847), 5 C.B. 211 ). On the other hand, the G)utt has 
sot aside an award in a case where the arbitrator 
refused to permit the attendance of a shorthand- 
writer and of the son of one of the parties who was 
versed in the accounts relevant to the proceedings 
{Haigh v. Haigh (1861), 31 L.J. Ch. 420). 

The conduct of the proceedings is in the discretion 
of the arbitrator, but it is desirable as far as possible 
that the practice of the Courts should be followed during 
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the hearing. He is bound to follow the rules of law 
and equity in arriving at his decision. Nevertheless, 
the fact that a decision is arrived at by the arbitrator 
contrary to the true legal rights of the parties will not 
invalidate the award unless the mistake of law actually 
appears upon the face of the award itself. 

Any party to a submission may compel the attend- 
ance of witnesses and the production of documents 
by them by means of a subpoena (Arbitration Act, 
1889, § 8). 

If any party considers that he has cause for complaint 
in the conduct of the proceedings, such as where the 
arbitrator acts ex parte unjustifiably, he should at 
once protest and apply to the Court for the revocation 
of the submission or the removal of the arbitrator. 
He could then continue to conduct his case before the 
arbitrator without prejudice to his rights. If he 
withdrew from the proceedings, and the Coiut declined 
to interfere upon his application, he would be placed 
at a disadvantage. 

To continue to appear without protest would raise 
the impheation that he had waived his objection to 
the irregularity, and he would not bo entitled to apply to 
the Court subsequently for the award to be set aside 
upon the same groiind ; for it might be inferred that 
he would have made no sueh application had the award 
been in his favour {Bignell v. Gale (1841), 10. L.J.C.P. 
169). 

If the party is imawaro of the irregularity, he cannot 
be deemed to have condoned it merely because he 
raised no protest at the time {Jungheim, Hopkins ds 
Co. V. FonkeJmann (1909), 2 K.B. 948). 
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Whore the arbitrator has heard all the evidence 
which the parties are prepared to offer, and has ascer- 
tained that neither party proposes to produce further 
evidence, he should give distinct notice to the parties 
that the proceedings are at an end, and that he is 
prepared to make his ai^ard. He may, however, at 
any time before making the award, permit or require 
the production of further evidence. 

(k) Special Case. 

An arbitrator may, at any stage of tlie proceedings 
in a referenct*, slate in the form of a special case for the 
opinion of the (^ourt any question of law arising in the 
course of the reference, or he may give his award or 
any part thereof in the form of a sjiccial ease (Arbitra- 
tion Act, 1934, §9(1)), even if the submission provides 
to the contrary. In doing this he should state the 
facta as he has found them, leaving the Court to settle 
the points of law involved. Either party may, at any 
time before the award* is made, ap])ly to the ('!ourt to 
order the arbitrator to state a case ; and if the arbit- 
rator IS requested to state a case, refusal to do so, or 
refusal to delay his award till an application can be 
made to the Court, may amount to misconduct, unless 
the arliitrator’s finding upon a question of fact renders 
immaterial the question raised on the point of law 
(Bwrger tS- Co. v. Barnett (1920), 35 T.L.R. 260 D). 
The arbitrator should not refuse a request to adjoiini 
the hearing pending an application to the Court for on 
order directing him, where he has refused, to state a 
case, for such would be regarded as misconduct justi- 
fying the setting aside of the award. But he may 
continue the proceedings where it is evident that the 
request to state a case was actuated by a desire to 
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delay them (In re Palmer Co. and Hiahert ds Co. 
(1898), 1 Q.B. 131). 

A special case with respect to an interim award or 
with respect to a question of law arising in the course 
of the reference, may be stated, or may be directed by 
the Court to be stated, notwithstanding that pro- 
ceedings under the reference are still pending (Arbitra- 
tion Act, 1934, § 9 (2)). 

No appeal lies irom the decision of the Court on a 
special case, without the leave of the Court or of the 
Court of Appeal (Arbitration Act, 1934, § 9 (3)). 

(1) The Award. 

Unless the submission otherwise provides, there is no 
time limit within which an award must be made, and 
the arbitrator cannot be compelled to make an award 
unless he has contracted to do so, but the Court may 
remove him unless he uses all reasonable dispatch in 
making his award, and in such case he forfeits his 
remuneration (Arbitration Act, 1934, §6). If, however, 
an award has been remitted by the Court for the re- 
consideration of the arbitrator, he shall, unless the 
order otherwise directs, make the award within three 
months of the date of the order (Arbitration Act, 1889, 
§ 10 ). 

If a time limit is provided for in the submission, the 
arbitrator cannot himself extend or shorten the time ; 
this can only be done by the parties themselves, or by 
the (Jourt. 

If there is a sole arbitrator, the award will be made 
by him ; if there are two arbitrators who agree they 
will make the award, but if they do not agree the matter 
will go before the umpire, who will make the award ; 
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if the reference is to three arbitrators (of whom one 
does not become an umpire in accordance with § 4 (1) 
of the Arbitration Act, 1934. but who acts as a third 
arbitrator), the award of any two of the arbitrators is 
binding (Arbitration Act, 1934, § 4 (2)). 

The award must be stamped with a 10/> stamp and 
will be handed to any party applying for it on payment 
of the arbitrator's charges. A copy will be handed to 
any other party on application. 

Unless a contrary intention is expressed in the sub- 
mission, the award will bo final and binding on the 
parlies and the persons claiming under them (Arbitra- 
tion Act, 1889, First Schedule, para. (A).) There is no 
appeal from it, the only n'medy being by application 
to have it set aside or referred back, in circumstances 
which would justify the application. A sum directed 
to be paid by an award shall, unless the award other- 
wise directs, carry interest ns from tho date of the 
award and at the name rat(‘ as a judgment debt 
(Arbitration Act, 1934, § 11), namely nt 4 per cent. 

(m) Remuneration of the Arbitrator. 

Where the submission does not exj)ress a contrary 
intention, the arbitrator may hiitisclf fix tho amount of 
his remiuieration and may include it in his award. 
Any party who has not entered into a written agree- 
ment with the arbitrator fixing his fee may ajjply to 
the Court to have the fee taxed if the arbitrator 
refuses to deliver his award except on payment ; the 
Court may order that the arbitrator shall deliver tho 
award to the applicant on payment into Court of the 
fee demanded, and further that the fee demanded shall 
be taxed by the taxing oliiocr, and that out of tho 
money paid into Court there shall be paid out to the 
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arbitrator by way of fee such sum as may be found 
reasonable on taxation, and that the balance of the 
money, if any, shall be paid out to the applicant 
(Arbitration Act, 1934, § 13). Apart from the opera- 
tion of that provision, the arbitrator has a lien on the 
submission and award for the amount of his charges, 
but the lien does nut extend to documents handed to 
the arbitrators in the course of the reference. 

An arbitrator may bring an action to recover the 
amount of his remuneration against any party who 
has agreed, expressly or impliedly, to pay it, and it 
appear^ that there is an implied promise by the parties 
to a Bubraission to pay the remuneration of a lay 
arbitrator. It is probable that this implication ex- 
tends also to a legal arbitrator. 

(n) Costs of the Arbitration. 

A provision in an arbitration agreement to the effect 
that a party thereto shall in any event pay his own 
costs is void, except where such a provision relates to 
a dispute which has already arisen before the making 
of the arbitration agreement (Arbitration Act, 1934, 
§12 ( 1 )). 

Unless a contrary intention is expressed in the sub- 
mission, the costs of the reference and award shall be 
in the discretion of the arbitrator, who may direct to 
and by whom and in what manner those costa or any 
part thereof shall be paid, and may tax or settle the 
amount of the costs to be so paid or any part thereof, 
and may award costs to be paid as between solicitor 
and client (Arbitration Act, 1889, First Schedule, 
para. (i). 

If no provision is made by an award with respect to 
costs, any party may within fourteen days of the 
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publication of the award, or such further time as the 
Court may direct, apply to the arbitrator for an order 
directing by and to whom such costs shall be paid, and 
thereupon the arbitrator shall, after hearing any party 
who may desire to be heard, amend his award by 
addmg thereto such directions as he may think proper 
with respect to the payment of the costs (Arbitration 
Art, 1034, § 12 (2)). 

If the arbitrator has a discretion as to costs, as is 
usually the case, liis discretion is not absolute ; it must 
be exercised judicially. If the award states reasons 
for the order as to costs, from which the Court can 
see that the discretion has not been exercised judicially, 
the order can be set aside {Lloyd Dd Pacifico v. Board 
of Trade (1930), 40 T.L.R. 476). The arbitrator does 
not exercise his discietion judicially wliere he takes 
into consideration a preliminary friendly talk without 
prejudice and the refusal of an offer made without 
prejudice {Biotedmry v. Turner (1943), 1 K.B. 370). 

(o) Setting aside the Award. 

Where an arbitrator has misconducted himself or 
the proceedings, or an arbitration or an award has been 
improjK'rly procured, the Court may set the award 
aside (Arbitration Act, 1889, § 11 (2), as amended by 
Arbitration Act, 1934, § 15). 

Where an application is made to set aside an award, 
the Court may order that any money made payable by 
the award shall bo brought into Court or otherwise 
seciu-ed pending the determination of the application 
(Arbitration Act, 1934, § 8 (3)). 

The following are instances of the circumstances in 
which an award may be set aside in ac(<ordancc with 
the rules set out above : — 
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(i) Miacondv/ct om. tke pa/rt of the Arbitrator. 

This misoonduct may be actual misconduct, such as 
taking a bribe ; or technical misconduct, such as 
refusing to hear evidence, or hearing evidence in the 
absence of one of the parties, or calling evidence not 
tendered by either party, or refusing to give reasonable 
extension of time for producing witnesses, or refusing 
to state a case. 

If the arbitrator is biassed, the award may be set 
aside ; or even if he accepts hospitality from one of 
the parties. 

In Czarnihov v. Roth SchmuU d; Co. (1922), 38 
T.L.R. 797 C.A., an award was sot aside on the ground 
that the arbitrator had been guilty of misconduct in 
not allowing a case to be stated on a point of law, the 
arbitrator relying upon a clause incorporated in the 
submission that no party was to require any such 
case to be stated. The arbitrator should have allowed 
the validity of the clause to be determined by the 
Court. 

If the arbitrator hears evidence in the absence of one 
of the parties, he is guilty of such misconduct as would 
justify the setting aside of the award, and it would be 
no defence to urge that such evidence was immaterial 
{Royal Commission on Sugar Supply v. Trading 
Society Kivik-Hoo-Tong (1923), 38 T.L.Bi. 684 D). 

It is also m isconduct if the arbitrator causes the 
parties to appear before him separately, and hears the 
evidence of each party in the absence of the other ; 
the award will in the circumstances be set aside 
{Ramsden & Co. v. Jacobs, 126 L.T. 409). 

If it is considered that there has been misconduct 
on the part of the arbitrator and no steps are taken 
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for the award to be set aside on that ground, the 
aggrieved party will be precluded from pleading such 
misconduct if an action is brought against him for 
enforcement of the award. 

(ii) Mistake in law or fact. 

The mistake must appear on the face of the award, 
or of some document forming part of it ; otherwise, if 
the arbitrator has acted within his authority the award 
will hold good. To get the award set aside in respect 
of a mistake of fact the arbitrator must admit it, and 
must himself apply for relief (Dinn v. Blake (1876), 44 
L.J.C.P. 276) ; imless the mistake is so gross as to 
amoimt to misconduct on the part of the arbitrator 
{Be HaU and Hinds (1841), 2 M. & 6. 847). 

A mistake in law appearing upon the face of the 
award will always lead to the award being set aside, 
even if the arbitrator has been misled by the opinion 
of the Court to which he has stated a special case on a 
point of law (British Westinghouse Electric, etc., Co. v. 
Underground Electric Railway (1912), A.C. 673); but 
not if the error is not material to the decision (Buerger 
<b Co. V. Barnett (1920), 36 T.L.R. 260 D). 

Where a specific question of law has been submitted 
to an arbitrator for his decision, and he has decided it 
wrongly, that alone is not a sufficient ground for setting 
aside the award ; but where the determination of a 
point of law (which has not been specifically referred) 
becomes necessary in the decision of the matters which 
have been referred and the arbitrator makes a mistake 
apparent on the face of his award, the award can be 
set aside (F. R. Absalom Ltd. v. OrarU Western 
(London) Carden Village Society, Ltd. (1933), A.C. 
526). 
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The Court is not entitled to draw any inference as to 
the finding by the arbitrator of facts supporting the 
award, but must take the award at its fare value 
[James Clark [Brush Maiericds) Ltd. v. Gffrtres [Mer- 
chants) Ltd. (1944), 1 K.B. 566). 

(iii) If the award is not final. 

The award may be set aside if the arbitrator fails 
to decide on some of the matters referred ; or fails to 
give directions necessary for carrying out the award ; 
or leaves something to be afterwards determined either 
by himself or some other person. 

The arbitrator may, however, direct in his award the 
doing of a ministerial act by some other person, such as 
the measurement of land, the arbitrator having 
decided what amount is to be paid per acre [Thorp v. 
GoU (1835), 2 C.M. & R. .367). 

(iv) If the award is uncertain. 

The award must show clearly what has to be done 
and who is to do it. The Court will always try to hold 
that the award is certain, and any mieertainty must 
appear on the face of the award. The rule is to hold 
as certain that which is capable of being rendered 
certain, the maxim being id cerium est quod cerium 
reddi potest. Thus a direction that an administrator 
shall pay to the next-of-kin their distributive shares, 
without saying what these are, is sufficiently certain, 
since this is determined by the degree of relationship 
which is not in dispute [Perry v. Mitchell (1884), 
12 M. & W. 792). All award that one of two persons 
shall do a certain act, without stating which is to do it, 
is bad [Lawrence v. Hodgson (1826), 1 Y. & J. 16) ; 
but an award that one person shall do one of two 
things is good, if either is capable of being performed 
(Lee V. Elkins (1702), 12 Mod. 585). 
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The following are some instances of awards which 
have been held to be certain : — • 

An award directing that a nuisance on a de- 
fendant's soil should be removed, without saying by 
whom ; the Court presumes that the owner of the 
soil is intended {Armift v. Breame (1706), 2 Ld, 
Ba3rm. 1076). 

An order to pay a specified sum within a certain 
time of the date of the award, the award bearing no 
date ; the time runs from delivery of the award 
{Armitt v. Breame, ftupra). 

An award directing A. to pay a sum of money but 
mentioning no date for payment ; it must be paid 
within a reasonable time [Freeman v. Bernard 
(1698), 1 Salk, 69). 

The following are void for uncertainty : — 

An award that payment for land should bo made 
at a rate varying according as it lay on one 
side or other of a line which was not clearly defined 
[Hoperaft v. Hickman (1824), 2 S. & S. 130). 

An award that the defendant should deliver up 
certain specified goods, and several books, without 
naming the books [Cockson v. Ogle (1702), 1 Lut. 
550). 

An award that a party shall put up certain 
fixtures, without defining their value or description 
[Price V. Popkins (1839), 10 A. & E. 139). 

An award finding that a sum of money is due to 
the defendant from A. £. & C., some or one of them, 
and directing the sum to be paid by them, some or 
one of thorn [Rainfmih v. Hamer (1855), 25 L.T. 
(O.S.) 247). 
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(v) Excess of jurisdiction on the part of the Arhitrator. 
The award may be set aside where the arbitrator has 

decided on matters not submitted to him ; or has 
exceeded certain specified powers of giving directions ; 
or has given directions affecting strangers ; or has 
directed acts to be done affecting the property of 
strangers. 

In these cases, if the excess can be separated from 
the rest of the award, that which is bad may be set 
aside and the rest upheld. If the excess cannot be 
separated the whole award is bad. 

The following are instances of excess of jurisdiction : - 
Where it was referred to an arbitrator to decide 
the right of a buyer to reject goods as inferior in 
quality, and the arbitrator awarded that the buyer 
should take them with an allowance (Ife Green d* 
BaJfowr (1890), 63 L.T. 97, 325). 

Where the arbitrator has to decide as to the 
boundaries of certain land, and he decides as to title 
{Doe. d. Lord Carlisle v. Bailiff, etc., Morpeth (1811), 
3 Taunt. 378). 

Where he decides as to persons who are not 
parties to the submission, e.g., directs the transfer 
of an apprentice or articled clerk who is not a party 
to the proceedings {Fisher v. Pimbley (1809), 11 
East 188 ; Home v. Blake (1710), cited in Baxter v. 
Burfidd, 2 Str. 1267). 

(vi) Failure to decide on aU matters submitted. 

Failure to decide on all matters submitted is ground 

for setting aside an award. It is not always necessary 
that each matter should be stated in detail ; in some 
cases silence may amount to a decision. 
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(■vii) Fravd. 

A clause iu a submission, providing that the award 
shall not be set aside on the grounds of fraud on the 
part of the arbitrator, is good, and the award in such a 
rase would not be set aside {TvUis v. Jacson (1892), 
3 Ch. 441). 

If the submission has been obtained by fraud, this 
would be ground for setting aside the award ; though 
the remedy would doubtless be to apply for the revoca- 
iion of the submission, if the award has not yet been 
made. If the fraud is not discovered till after the 
award has been published, and the injured party takes 
up the award, this will not prevent him from taking 
an action for damages arising in consequence of his 
having been fraudulently induced to enter into the 
submission. 

It would be good groiuids for setting aside the award 
if such award had been obtained by fraud, as for 
instance, where one party has wilfully misled the 
arbitrator. 

(viii) Defect in execution. 

The award may also be set aside on account of a 
defect in its execution. 

The Court will not necessarily deprive the arbitrator 
of his costs where the award is set aside, unless there 
has been gross misconduct on his part. 

(p) Referring back the Award. 

Even though an award be not set aside, it may, on 
application, be referred back by the Court for recon- 
sideration by the arbitrator (Arbitration Act, 1889, 
§ 10 (1 ) ). The object of this is to enable the arbitrator 
to correct an error which would make the award bad, 
without entirely setting it aside. 
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An award may be referred back on any of the grounds 
which would justify the Court in setting aside an 
award, though if the ground is misconduct of the 
arbitrator, the award will not he remitted to the same 
arbitrator unless it is technical misconduct only. 

An award may also he referred hack when the 
arbitrator has admittedly made some mistake and 
desires the award to he remitted in order that he may 
correct it, or where there is some accidental omission, 
such as the failure by the arbitrator to give directions 
as to the payment of costs (re Becker, ShUlan d- Co. 
and Barry Bros. (1921), 1 K.B. 391). 

A further ground for referring hack an award is the 
discovery of fresh evidence, hut the Court will not make 
an order remitting an award on these grounds unless 
the evidence is such that the tribunal of fact could 
properly give it some weight, and it is evidence which 
the party desiring to adduce it could not, by the exer- 
cise of any reasonable diligence, have procured before 
the first trial (Dower ds Co. v. Carrie MticColl d Son 
Lfd. (1925), 42 T.L.R.). 

When the award is referred back, all the original 
powers of the arbitrator revive, and the original award 
becomes void, unless it has pnly been remitted for 
amendment on a specific point. 

(q) Enforcing the Award. 

An award on a submission may, by leave of the 
Court, be enforced in the same manner as a judgment 
or order to the same effect (Arbitration Act, 1889, 
§ 12). Where leave is so given, judgment may be 
entered in terms of the award (Arbitration Act, 1934, 
§ 10). In this way the award is turned into a final 
judgment, and con be enforced by execution or any 
other way allowed in the case of a judgment. 
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(r) Time limit for ArbltratlonB and enforcing Awards. 

The Limitation Act, 1939, and any other enactment 
relating to the limitation of actions apply to arbitrations 
as they apply to actions in the High Court (Limita- 
tion Act, 1939, § 27 (1)). 

Sometimes arbitration agreements contain a term 
to the effect that no cause of action shall accrue imtil 
an award is made under the agreement. Notwith- 
standing any such term, the cause of action shall, for 
the purpose of the Statutes of Limitation, be deemed 
to have accrued at the time when it would have accrued 
but for that term (Limitation Act, 1939, § 27 (2)). 
The effect of this provision is that tune will begin 
running from the date when a cause of action would 
have existed but for the arbitration clause, and not 
from the date of the awai'd. When an award is made 
and judgment is entered in the terms of the award, 
the original cause of action merges lu the judgment, 
and the right of action on the judgment will not be 
barred until the expiration of twelve years. Even if 
judgment is not entered in terms of the award, an 
action to enforce the award will not be barred until 
six years after the award is made (Limitation Act, 
1939, § 2 (1) (r)), and if the award is in pursuance of a 
submission under seal, twelve years. 

In some cases a contract containing an arbitration 
clause prescribes a time limit within which arbitration 
must be claimed. Tf arbitration is claimed at a later 
date and the arbitrator gives an award against the 
claimant on the groimds' that he is out of time, the 
award will constitute a bar to any subsequent pro- 
ceedings in the Courts {Aysetyugh v. Sheed, Thomson 

Co, (1924), 40 T.L.R. 707, H.L.). If, however, in 
such circumstances the arbitrator rofuses to make an 
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award on the grounds that he has no jurisdiction under 
the contract, an action will lie and the Court may in 
discretion refuse a stay of proceedings (P innock Bros. 
V. Leans d; Peat, Ltd. (1923), 39 T.L.R. 212). 

In such cases, the Court, if it is of opinion that in 
the circumstances of the case undue hardship would 
otherwise be caused, and notwithstanding that the 
time fixed has expired, may, on such terms, if any, as 
the justice of the case may require, biit without 
prejudice to the provisions of the Limitation Act, 
extend the time for such period as it thinks proper 
(Arbitration Act, 1934, § 16 (6), read with § 27 (3) of 
the Limitation Act, 1939). 

Where an award is set aside or an arbitration clause 
is nullified by the Court, the Court may order that the 
period between the commencement of the arbitration 
and the date of the order of the Court shall be excluded 
in computing the running of time under the Statutes 
of Limitation (Limitation Act, 1939, § 27 (5)). 
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(ilOSSARY 

OF 

Mercantile Terms and Legal Maxims 

Ab initio. From the commcncoment. 

Account Stated r An admiHsion that a sum of money is due from 
one person to another from which a promise to pay may be 
inferred. 

Act of God.^ An event which occurs independently of human 
action and which cannot be preventedp earthquake, 
volcanic eruption. 

Actio personalis moritur cum persona. A personal action 
dies with the person. 

Ad idem. TaUying in the essential point. 

Ad valorem. According to the value, as in the case of the Stamp 
Duties on bills of exchange and promissory notes. 

Affidavit. A statement in writing and on oath, sworn before a 
person having authority to administer oaths. 

Appraisement. A valuation. 

Authorised Securities. Securities in which a trustee is authorised 
to invest the funds of a trust, either by authority of the 
trust instrument, the Colonial Stock Act, 1900, the Trustee 
Act, 1925, or the National Loans Act, 1939. 

Barratry. Wilfully wrongful or fraudulent acts committed 
by the master or seamen of a vessel, causing damage to the 
ship or cargo, and to which the owner is not a consenting 
party, e.g., scuttling or setting fire to the ship. 

Blockade. An operation of war by which one of the belligerents 
is able to apply his forces in such a manner as to render it 
dangerous to attempt to enter or leave the place blockaded. 

Catching bargain. A contract for a loan made with expectant 
heirs for an inadequate consideratiou ; advantage being 
taken of the necessitous position of the borrower. 
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Caveat Emptor. Let the buyer take care A legal maxim 
expressing the principle of law that, subject to certain 
exceptions, there is no duty on the vendor to disclose defects 
in the goods sold. 

Charging Order. An order obtained by a judgment creditor, 
charging the property of the judgment debtor with payment 
of the judgment debt and interest. This applies to such cases 
as an order charging the share in a partnersmp in respect of a 
judgment debt of a partner, made in favour of hJs judgment 
creditor. 

Chattels Personal. Movable property or pure personalty. 

Chattels Realf Interests in laud less than freehold which 
formerly devolved as personalty, t.e., leaseholds {N.B. 
Real and personal property are now governed by the same 
rules of intestate succession.) 

Chose in Action!*^ Property which cannot be the subject of 
physical possession, such as a debt or other right of action. 

Chose in Possession.^ Property which is physically jmssessod, 
such as furniture. 

C.LF. Cost insurance and freight included in the price. 

Clog on Redemption. A provision in a mortgage deed which 
attempts to deprive the mortgagor of his right to redeem 
absolutely and at any time. 

Condition precedent. A condition to be fulfilled before the 
main purpose of the contract is to bo performed. 

Condition subsequent. A ronditioii, the failure or non- 
performance of which would entitle the other party to a contract 
to avoid transactions already completed. 

Consols. That part of the National Debt which is secured upon 
the Consolidated Fund of the United Kingdom ; now bearing 
interest at per cent per annum, payable quarterly. 

Contraband. Goods prohibited to be imported or exported. 
Contraband of war is munitions of war and other such goods as 
could be used by one of the belligerents against the other, 
carried in a neutral ship. 

Conversion. The converting by a man to his own use of the 
goods of another. 
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Copyhold. The tenure of land forming port of a manor, at the 
will of the lord of the manor, evidenced by a copy of the 
Court Koll. It is now obsolete, having been abolished by 
the Law of Property Act, 1922. 

Corpus delicti./ The gist of the offence. 

Covenant.^ A clause of a deed whereby one of the parties 
binds himself to do or to refrain from doing some act. 

Coverture. The condition of being a married woman. 

Curator. A guardian. 

Damnum sine injuria. Damage without infringing a legal right, 
f.e., without giving a right of action to the person aggrieved. 

Dead Freight^ Damages payable by a charterer in respect of 
cELTgo not shipped. 

Decree of Foreclosure. This is an order of the Court, addressed 
to a defaulting mortgagor, requiring him to pay off the 
mortgage, with interest and costs, within a specified time, 
or in default to lose his equity of redemption. 

De facto. In fact. 

Defeasance. A collateral agreement in connection with a convey* 
ance of land, containing certain conditions upon the 
performance of which, the conveyance may be defeated. 

De jure. By right. 

Delegatus non potest delegare. A delegate cannot delegate ; 

an agent cannot, without authority, depute another to 
carry out the work entrusted to him. 

Delivery Order. An order signed by the owner of goods, 
instructing the Dock Authorities to deliver goods specified 
in a Dock Warrant to the bearer of the order. It passes the 
title to the goods by indorsement and delivery. 

Demurrage. The charge made for detaining a ship, or failing to 
ship the cargo within the specified lay days. The term is 
also applied to the charge made for detention of railway 
trucks, 

De novo. Afresh. 

Detinue. An action whereby the plaintiff seeks to recover 
possession of goods unlawfully detained from him. 
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' Dock Warrant. A document representing goods wsrehoused 
at the Docks, given to the owner as a recognition of his title 
to the goods. It passes the title to the goods by indorsement 
and delivery. 

Documentary Bill. When the seller of goods to a customer 
abrosd wishes to obtain payment or some form of security 
before the goods are actually delivered, he will draw a bill 
upon the consignee for the value of the goods, and attach 
thereto a copy of the invoiro, the insurance policy and the bills 
of lading. These documents he will hand to his banker, who 
in turn will forward them to Ills own correspondent, at the 
place whore the consignee of the goods resides. A cash advance 
against the documents may be obtained from the banker 
and the consignor thus placed in funds oven before the goods 
are on the sea. When tliis is done the bank will require a 
of Hiipotbecatipn empowering it to sell the goods in the 
event of the default of the consignee. The bank may also 
require the deposit of securities by the consignor. 

To enable him to get the goods, the consignee must have 
the bill of lading, and he cannot get this unless he either accepts 
or meets the bill according to the arrangement marie. Such 
a bill is called a Documentary Bill. As a general rule the fact 
that the bill has been drawn upon him is notified, and if he 
accepts such bill before the arrival of the goods he will accept 
conditionally " Cash against documents.” 

I'he English banker, upon receiving notification from his 
correspondent that the bill has been met, will credit the seller 
of the goods therewith, subject to his collecting charges, or 
with any balance due after deducting any sum already 
advanced. 


Domicil. The place where a man has or is presumed to have 
a fixed and permanent home to which when absent it is his 
intention to return. % 


E. & O. E. Errors and omissions excepted. 

EasementlP A right enjoyed by one person over Ujc property of 


bnother, e.g., a right of way. 


Embargo. An order of the Crown prohibiting ships from leaving 
a port. 


Entail. The settlement of property so that it passes to a person 
and his specified heirs. 
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Equitable Execution. The attachment of the equitable interest 
of a judgment debtor in favour of a judgment creditor by 
the appointment of a receiver, when such judgment cannot 
be enforced in the ordinary way. 

Equities. An assignment subject to equities is one whereby the 
assignee takes subject to any defences which could be set up 
against his assignor. 

Equity of Redemption. The right nf a mortgagor to redeem 
mortgaged property on the payment of pxindpal money, 
interest and costs, after the contractual date of redemption 
has passed. 

Escrow. A deed delivered to a person who is not a party thereto, 
and which does not operate until the fulfilment of some 
condition. 

Estoppel. A rule of evidence whereby, in certain circum- 
stances, a party to an action is prevented from making 
allegations which are contrary to that which has already been 
decided against him, or to that which he has himself 
represented to be the fact. 

Ex delicto. Arising out of wrongs. 

Ex nudo pacto non oritur actio. Out of an " empty ” agree- 
ment, i.e., one without consideration, no action can be brought. 

Ex officio. By virtue of his office. 

Ex parte. An application in a judicial proceeding made by one 
party in the absence of the other, or where there is no defendant 
cited, e.y., upon an application for directions. 

Ex turpi causa non oritur actio. No action can be brought 
on a contract which offends against public policy or morality. 

Exchequer Bills Bills issued by the Treasury to raise moneys 
for the temporary purposes of the Exchequer. They are 
bearer documents with interest coupons for five years attached, 
although the rate of interest is not stated, as it is only fixed 
for one year from the date of issue, at the expiration of which 
repa3rment of principal can be demanded or the bills may 
be renewed. ^ 

Exchequer Bonds. Bonds issued by the Treasury to raise money 
for a fixed period not exceeding six years. The rate of interest 
is determined at the date of issue for the whole period, and the 
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amount payable is printed on each coupon. The bonds are 
either to Vearer, or they may be registered at the Bank of 
England, in which case a certificate of registration will be 
issued in lieu of bonds. 

Execution . The final process of an action whereby the judgment is 
enforced. 

Factor. mercantile agent entrusted with the* possession of 
goods for the purpose of selling them for his principal. Such 
an agent may deal with the goods in his own name. 

False Pretences . This arises where goods or money are obtained 
from the owner by fraudulent means in circumstances not 
amounting to larceny. 

Falsify. To prove a thing to be false, e.g., to falsify the items 
of an account before the Court. The term is also applied to 
a fraudulent alteration. 

F.A.O-*^air average quality. 

F.A.S. iVee alongside ship, t.e , the seller pays all charges in respect 
of the goods until they reach the side of the ship, after which 
charges are to be paid by the buyer 

Feme covert. A married woman. 

Feme sole. A single woman. 

Fiduciary. One who stands in the position of a trustee or similar 
relationship to another. 

Flotsam. Goods lost by shipwreck, floating upon the water ; if 
not claimed within a year and a day they belong to the Crown. 

F.O.B."^Frte on board. Goods f.o.b. are not at the buyer's risk 
until they are put on board the ship. 

F.O.R. ^ Free on rail. 

Force majeure. The right of a Govuniment to exercise coniro 
over the property of citizens or to bar the performance of 
contracls, where, in a condition of national emergency such 
action is in the interests of the State. 

foreclosure. {See Decree of Foreolosure.) 

Freehold. The absolute ownership of land, subject only to the 
fictlitous lordship of the King. It is known as ‘‘an estate 
in fee simple." 
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Garnishee Order. An order of the Court to a person who is 
indebted to a judgment debtor, ordering that person not 
to pay the debt to his creditor (the judgment debtor), but 
to the judgment creditor in whose favour the order is made. 

Hypothecation. The pledging of property to secure a debt, 
without giving up possession of such property. 

Ibid. The same. 

Ignorantia Juris neminem excusat. Ignorance of the law 
excuses no man 


Inchoate. Incomplete. 

Injunction.^ An order of the Court restraining a person 
either permanently or for a specified time, from doing a 
certain act or commanding him to perform a certain act. 

International Law. The law which is recognised as between 
nations. 

I.O.U.*^ written acknowledgment of a debt. 


Ipso facto. By the mere fact. 

Jetsam. Goods thrown overboard (or jettisoned), to lighten 
the ship. 


Larceny. The unlawful taking of a man's goods without his 
consent, with the intention of permanently depriving him 
of them, ?.r., theft. 


Law Merchant. The customs of merchants as settled by 
judicial decisions. 

Leasehold^ Leasehold tenure consists of an interest in land 
less than freehold, and is generally for a term of years, though 
it may be at will, for a rent reservMl. The tenancy created 
involves both privity of contract and privity of estate (q.v.). 

Legal Persona] Representative That person, whether executor 
or administrator, who is by will or by the (^ourt charged with 
the administration of the estate of a deceased person, and in 
whom the estate is \ested for the purpose of distribution. 

Lienf ^ The right to retain possession of a thing until a claim is 
satisfied. 
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An tquiUMe lien is a right over goods whereby disposal 
is to be effected so as to protect the interests of the person in 
whom the right resides {e,g,, a partneiship lien). 

A maritime lien is a lien on a ship or freight until certain 
ohaiges incurred (e.^., for wages of seamen) have been dis- 
charged. 

Lloyd’s. "'^An association of underwriters and brokers who carry 
on business of insurance principally against marine risks. 

Lloyd’s Bond. A form of bond or obligation somewhat analogous 
to a debenture, issued by a railway company, for payment 
of capital expenditure for which it has made itself liable in 
excess of its borrowing powers. 

Mala tides. Bad faith. The opposite to bona fides. 

Malfeasance. The doing of an illegal art 

Manifest, The document signed by the master of the ship, 
specifying the ship, and describing the goods loaded therein. 
This document must be delivered to the proper officer of 
customs within six days after the final clearance of the ship, 

Man of Straw. One who is not capable of justifying any credit 
that may be reposed in him. 

Material Men. (1) Those in whom credit may be placed with 
safety, owing to their undoubted capacity to meet obligations 
inourred ; men of substance as opposed to men of straw. 

(2) Persons who supply necessaries to a ship, such as 
shipwrights. 

Merchantable Quality. Saleable quality. 

Misfeasance. The wrongful performance of a legal act. 

Municipal Law. The internal law of the State as opposed to* 
International law. Sometimes used erroneously for describing 
the Law relating to Municipal Authorities, which should properly 
be termed the law relating to Local Authorities. 

Mutatis mutandis. With the necessary changes in points of 
detail. 

Nemo dat quod non habet. No one gives who possesses not, i.e., 
no one can give a better title thai^ ho himself possesses. 



GLOSSABY 


605 

Nonfeasance. The omission to do something which a person 
is bound to do by law. 

Notary Public. A person, generally a solicitor, who attests 
deeds or writings (usually bills of exchange) so as to enable 
recovery to be effected in another country. 

Official Receiver. A person appointed by the Board of Trade, 
and attached to a Court having bankruptcy jurisdiction, 
for the purpose of acting as receiver of the property of any 
person against whom a Receiving Order in Bankruptcy may 
be made. He is also appointed provisional liquidator in 
the case of a company against which a compulsory Winding- 
up Order is made. 

Originating Summons. A summons whereby proceedings 
may be commenced in the Chancery Division of the High 
Court without the issue of a writ, e g , to obtain the instructions 
of the Court Upon a particular matter arising in the administra- 
tion of a trust when a general administration is not required. 

Personalty. All property which in the case of a person dying 
intestate before 1st January, 1926, would descend in accordance 
with the Statutes of Distribution, and which consists of 
movable property and chattels real. 

Post obit Bond. A bond by which the borrower binds himself 
to pay a sum exceedmg that borrowed, together with interest 
thereon, upon the death of a person from whom he expects 
to receive property 

Power of Attorney. An authonty under seal given by one person 
to another, authorising that other to act for him on his behalf. 

Primage. Formerly a payment due to sailors for loadmg the ship, 
or a contribution proxiortiojiate to the freight, payable to 
the captain. Now an additional charge for use of cables, 
ropes, etc , in dealing with the cargo 

Privity of Contract. Contractual relationship 

Privity of Estate. The legal relationship existing between the 
owiUT of land and the person in lawful possession thereof, 
e g., landlord and tenant, or landlord and an assignee of the 
lease. 
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Pro hac vice. For this oooasion. 

Public Trustee. A coiporation sole created by the Public 
Trustee Act, 1906, to act as trustee to any person choosing 
to employ him subject to the limitations of the Act. He is 
an official of the State. 

Qui facit per alium facit per se. He who does a thing through 
another does it himself. A legal maxim, expressing the 
principle of law that a man is legally responsible for the acts 
of his agent or servant. 

Quantum meruit. As much as he has gained. 

Quod per me non possum, nec per alium. What I cannot 
do in person I cannot do by proxy. 

Realty. Realty is all property which, in the case of a person 
dying intestate before 1926, would descend to the heir-at-law. 
It consists of freehold property, and in certain rare instances 
shares of corporations. 

Receiver. A person appointed by the Court, or by an individual 
to take possession of property for its protection, or to rereive 
the rents and profits arising from certain property, and apply 
them as directed. 

Recognisance. An obligation or bond acknowledged before 
some Court of Record or authorised officer and enrolled in 
some Court of Record. 

Re-Exchange. The Joss arising from the dishonour of a bill 
in a country other than that in which it was drawn or indorsed. 

Remainderman. Any person other than a reversioner who 
has a future estate in land dependent on the determination 
of a prior estate in the same land. The term is also 
frequently employed in the case of succession to estates 
comprising personalty. 

Remoteness of Damage. Insufficiency of the direct relation 
between the wrong complained of and the damage suffered. 

Replevin. A redelivery of goods to the owner from whom they 
have been taken by distress, upon security that the validity 
of the distraint will be decided by the Court. 

Reversion. The residue of estate left in the grantor whereby 
he retakes possession after the determination of a pariiculeLr 
estate granted by him. 
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Reversionary Interest. An interest in real or persona] property 
in remainder or reversion. 

Right of Angary (Droit d*angarie). The right of a State in 
time of necessity to seize ships, carts, or other means of 
conveyance belonging to private persons for the service of 
the State. 

Right in Personam . A right of action other than a right in rem. 

Aight in Rem. A right of action in whieli the claimant is enabled 
to arrest the property and to have it detained until his claim 
has been adjudicated upon. 

Robbery. Theft from the jierson accompanied by violence. 

Scrip. A certificate issued by a company or other corporation 
indicating that the holder is entitled to certain shares or 
stock for which the share or stock certificates have not yet 
been issued. 

Ship's Husband. A person appointed by the owners of a British 
ship to manage the ship 

Special Damage. Damage which in any partieular ease may be 
claimed by the plaintiff beyond the damage onlinarily recover- 
able in like eases 

Stoppage in Transitu. The right of an unpaid vendoi in 
certain circumstances to arrest the goods sold after delivery 
to the earner and before delivery to the purchaser 

Strike Clause. A clause in a contract, whereby an extension of 
time for carrying out the contract is allowed if the delay is 
caused by strikes 

Subrogation. The doctrine of substituted right ; r 17 , where one 
person after indemnifying another under a contract of indemnity 
hocomes entitled to the rights of the person indeniiiifiod in 
respect of the loss 

Summons. (1) A citation to appear before a Court of Summary 
Jurisdiction 

(2) An application to a Judge or Master in Phambers. 

Surcharging. To show an omission of something for which 
credit ought to have been given in an account before the Court, 
so that the accounting party may be charged therewith. 
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Tale quale. The same aa,” A term used in contracts for the 
sale of grain, etc., by sample, the vessel conveying the bulk 
having not yet arrived. It indicates that the bulk is of the 
quality of the sample, and that the buyer takes the risk of 
any damage to the goods subsequent to the sale. 

Tenant for Life. One who takes a life interest in real estate or 
personal property. The expression properly* applies only 
to an interest in land, but is frequently used with regard to 
personalty. 

Tipstaff. An officer of the Court whose duty it is to arrest 
persons guilty of contempt of court. 

Tort. A civil wrong, other than a breach of contract, or trust 
in respect of which an action of tort can be brought, s.g., 
libel, assault, trespass, etc. 

Tortfeasor. A person who commits a tort. 

Trover. A form of action at law based on the supposed finding 
by the defendant of the goods of the plaintiff, and the 
conversion of them by the defendant to his own use. The 
plaintiff cannot recover the specific goods, but only damages 
for the conversion. 

Usance. The customary period at which bills were at one time 
drawn between one country and another ; usances are now 
practically obsolete. 

Writ of Eleglt. A writ whereby execution can be levied on lands 
of a judgment debtor. 

Writ of Fi. fa., or Fieri facias. A writ whereby the sheriff levies 
execution on the goods of a judgment debtor. 

Writ of Summons. A writ by which an action is commenced. 
It calls upon the defendant to cause an appearance to the 
action to be entered for him within eight days of service, 
and in default of compliance the plaintiff may proceed to 
judgment and execution. 

Writer to the Signet. A poison who performs, in the Supreme 
Courts of Scotland, funotionB similar to those of a solicitor. 
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INDEX 

ACCEPTANCE FOR HONOUR, 


pCEPTANCE— BILL OF EXCHANGE. 
Lgent, by, 236 

paper, effect of delivery of. when 
signed and elomped, 236 
base of need, 239 

□miiony, person signing bill for, must 
lie Bftmg under authority, 237 
onditional, 233 
definition of, 228 

delivery of bill necessary to romplote, 
234, 246 

direLton* of rompany, signatuio of, 237 
(lishonouml bill may be acoepied, 229 
drawee, n|^t of, on prebentation for 
accept anc. 0 , 232 

drawee under no liability till ar roptanoe, 
228 

exdisal of presentation loi occeptanre, 
210 

general, 260 
honmii, for, 239 

incomplete bill may be accepted, 229 
local, 233 

notice of, effect of, 232 
oveidue bill may be accepted, 229 
partial, 233 

pro^ntinont fui, lules governing, 229 

piueuration signature, effect of, 236 

protest, 230, 240 

qualified, 232 

quahfied as to tune, 233 

some only of the drawees, by, 233 

i CK^EPTANCE— CONTRACT, 
communication of, 17 
conditional, must not be, 16 
geneial offei, of, 19 
’*■ y bo by woicl or londuct, 10, 18 
may bind offeroi, though not bi ought 
to hiH knowledi^, 18 
motive indue mg, Court will not go 
into, 16 

must agree with 1 prms of offer, 1 6 
nut in^o in stipulated manneu, 13 
nut modf within presrnbed or reason- 
able time, 13 

offei may be revoked at any tune 
before, 13 

ploee of, determines where contract is 
made, 19 

post, by, effect of, 16 
shares, of, must be m writing, 40 
" subject to contract,'’ 16 


bill of exchange of, 230 

ACCEPTANCR-SALE OF GOODS, 
alternative to memorandum under { 4, 
Sale of Goods Act, 1893, 173 
goods of, 174, 173. 198, 201, 
under § 4, Sale uf Goods Act, 1893, 174, 
175 

under § 36, bale of Goods Act, 1893, 175. 

ACCEPTOR, 
defmitiou of, 219 
obligations of, 226 

ACCOMMODATION BILU 
definition of, 245 
position of parties, 246, 255, 265 

ACCOMMODATION PARTY, 
position of, 246, 265, 265 

ACCORD AND SATISFACTION, 
definition of, 96 
dibrharge of conUact by, 90 

ACCOU^JT, 

agent must, to pimripal, 135, 146 

ACCOUNTANT, 
hen of, 456 

ACCOUNTS, 

agent must bo leady with, IJ5, 146 
re opemiig of, between agent and 
piintip^, 135 

ADEQUACY OF CONSIDERATION, 
Court will not enquire into, 36 

ADVERTISEMENT, 
husband repudiating liability for wife’s 
debts, by, 16H 

AGENCY, 

agencj by estoppel, 127, 131 
agent and third parties, 1 53 
agent to contract under seal, 126 
agent’s autbonty cannot exceed powers 
of principal, 130 
appointment of agent, 126 
auctioneer, agency of, 127, 161 
authority of agent, 130, 146 
cajiatity to act as agent, 124 
capacity to appoint agent, 124 


V 
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AGENCY {continued) 
elauifiDation of agents, 124. 
company and contract made on its 
bAialf before incorporation, 129. 
oontiaot of employment is, 124. 
oomraiion, agent of, 126. 
de&ntion of, 124. 

dd eredere agency not a guarantee, 125, 
296. 

dd credere agent, 125. 
del credere agent must be capable of 
entering into contract with his 

principal, 125. 
delegation by agent, 132. 
delegation customary in trade or 

busineSK, effect of, 132. 
delegation necessary to cony out 

agency, who^.^ 132. 
dd^atue non pofeet drlegartf 132. 
determination of, 1S5. 
director, consent to art as, agent 

aigning, 126. 

dutiea of agent to pruicipal, 133. 
eatoppel, by, 127, 131. 
ezistenoe of principal not disclosod, 148. 
express appointment, 126. 
siqpreBH or implied assont of principal 
necessary for valid delegation, 132. 
general agent, 125. 
general authority, scope of, 130. 
identity of pruicipal not disclosed, 150. 
implied uppaintment of agent, 127. 
implied authority of agent to comply 
with usages and customs, 131. 
lease for more than three years, appoint- 
ment of agent to make, 126. 
lease not exceeding three years, 
appointment of agent to make, 126. 
leg^ disability of prmcipal cannot be 
Burmounted by appointment of agent, 
124. 

liability of ac;«>iit to principal, 138 
lien, 146. 

necessity of, 126, 127, 166. 

Prevention of (irruption Act, 1906, 
136. 

principal and tliird parties, 146. 
principal esioppod from denying agent's 
autfiority, 127, 131. 
principal, liability of, 146. 
principal not 'bound by acts of sub- 
set where delegation has occurred 
without his assent, 133. 
principal ratifying agent’s act must 
have full knowlei^ of material 
circumstances, 120. 
privity of contract may arise between 
principal and agent's substituto, 133. 
prospectus, sge^it to sign copy for 
fiU^, 126. 


AGENCY [continued) 
prox^, 127. 

ratification, appointment of agent 1 
129. 

rights of agent against principal, ]; 
S^e of Goods Act, 1893, § 4, appoii 
meat of agent for contraota uniii 
127, 177. 

qieclal agent, 123. 
special classes of agents, 156. 
stoppage in tranaitUt 146. 
sub-agents, 133. 
termination of, 155. 
undiscloHed principal, 148. 
universal agent, 124. 

Agent and Third Partii 
Duties of Agent to Principal ; Liabil 
of Agent to Principal; Principal a 
Third Parties ; Rights of Agent agaii 
Principal.) 

AGENT, 

acceptance of bill by, 236. 
accounts, must be ready with, 136, b 
appointment of, 120 et eeq» 
appointment of, for contracts uni 
§ 4, Statute of li'rauds, 126, 127. 
auctioneer, 127, 161. 
authority of, 130, 140. 
authuritv of, as regards third parti 
146. 

hunkei, extent to which he may 
regarded as, 160. 

bill of exchange, liability of age 
signing in own name, 154, 236. 
breach of duty, liability for, 138. 
breach ut warranty of authority, 11 
brokers, 158. 
rapacity to act as, 124. 
capacity to appoint, 124. 
children, 168. 
clasaes of, 124. 

contracting on own liehalf ihrou 
purporting to act as agent, 163. 
cr^it givon to, 150. 
deed, when appointment of, necessa 
by, 126. 

definition of, 124. 
drl credere, 125, 295. 
delegation by, 132. 
director of company, secret profits 
136. 

duties of, to principal, 133 et eeq. 
execution of deed in own aeme, elfc 
of, 153. 

express appointment of, 126. 
factors, 156. 

foreign principal, contracting on beh 
of, 147. 

firaud of, 136, 151. 
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gent lootOimied) 
generibl, J26. 

giatmtousi dcill to be ekerciBod by, 134. 
implied appointment, 137. 
indeninififid, right to be, 144. 
jarigment obtained against, 161. 
knowledge of illegality by, 73. 
liability of,* to principal, 138. 
liability of, to third parties, 153. 
lien, 146. 

married women, 106. 
nusrepresentation by, 26, 161. 
misropresentation nf authority by, 26. 
must not act in any way inronsistent 
with agency, 131, 134. 
necessity of, 126, 127, 166. 
non-disclosure by, 146, 1.51, 344. 
paid, skill to be exorcised by, 133. 
partner may appoint, to examine firm’s 
lxK>kB, 166. 
partners, 165. 

paying bets for principal, 62. 
personally liable, may make hiinsolf, 
153. 

Prevention of Corruption Act, 1906, 
136. 

principal liablo for illegal actn of, 73. 
rfM'oiving bets for principal, 63. 
remuneration of, 139. 
rights against principal, 139. 
righle of, against tliinl jiartioH, 1.55. 
of (loodB Act, 1893, § 4, appoint- 
ment of, for contracts under, 127, 177. 
secret cnminission, rights of principal, 
where taken, 135, 
setoH.' against, 149. 
nignatiiro nf, nnt sutTicicnt to charge 
principal in respect of mis-statement 
as to credit of thinl party, 20. 

“ sole agent ” end sole selling agent,” 
144. 

special, 125. 

Statute of Frauils, § 4, appointment of, 
for contracts imder, 126, 127. 
Btookbrokers, 159. 
stoppage m trarutilu, 146. 
termination nf agency, 15.5. 
third parties, and, 153. 
torta of, 151. 

unauthorised contract by, m own 
name, 129. 
univerBBl, 124, 

where no principal in existence, liability 
of, 153. 

writing, when appointment neoeesaiy 
by, 126. 


AGENT AND THIKD PARTIES 
bill of exchange, signing of, by agent 
in his own name, 154. 
breach of warranty of authority, 158. 
contracting on behalf of foreign 
principal, 158. 

contracting on own behalf, though 
purporting to act as agent, 153. 
contracts after termination of appoint- 
ment, 154. 

I execution of deed in own name, 153. 

liability of agent, 153. 

I oifiners of the Court, 154. 

I rights of agent, 155. 

I where no principal in existence, 158. 

I AGISTERS, 
j baihneuta to, 372. 

I AGREEMENT, 

I discharge of contract, by, 82. 

! distinction between, and contract, 5. 

, substituted, discharge of contract by, 
83. 

tonninution of agency by, 166. 

AGREEMENT TO HETJ., 
dofiiiition of, 171. 

ALIEN ENEMY, 
contrucis with, 46. 
domicile of parties, 48. 
suspoiiHiou of contracts during bos- 
tililies, 49. 

ALLONGE, 
definition of, 248. 

APPOINTMENT OP AGENT, 
ageut of iLOcesBity, 127. 
contract under seal, iu, 126. 
curporation, uf, 126. 
dinx'tnrs consent to act, to sign, 120. 
estoppel, by, 127, 131. 
ex])i'usB appointment, 126. 
implied nppoiniinont, 127. 
prosjiectiu, to sign copy for filing, 126. 
ratification, by, 126, 129. 

Sale of Goods Act, 1893, § 4, to enter 
into contract imder, 127, 177. 
Statute of Frauds, | 4, to enter con- 
tracts under, 125, 127. 
to enter into lease for more than tbrea 
yours, 126. 

tu enter into lease not exceeding three 
years, 126. 

APPROPRIATION OF PAYMENTS, 
doctrine nf, 86. 
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ARSTTBATION. 

Aeto of Farliamont, special, reference 
under, 608, 569. 
advantages of, 653. 
agent may refer to, 557. 
appointment of arbitrator, 674. 
by Ckjuri, 560. 

appointment of umpire, 570. 
Arbitration Acts, matters outside sphere 
of, 560. 

arbitration, and valuation, differences 
between, 556. 

clause and thirrl parties, 573. 
costs of, 5B6. 
time limit for, 593. 
arbitrator, the, 662, 574. 

duration of authority, 580. 

1 excess of jurisdiction on the pert 
of, 692. 

fraud on part of, 693. 
misconduct on part of, 5HH. 
not impartial, 661, 672, 574. 
powers of, 679. 
remuneration of, 585. 
solo, 584. 
award, the, 584. 

defect ill execution, 693. 
enforcing of, 594. 
if not final, 390. 
if uncertain, 690. 
obtained by fraud, 593. 
referring back, 693. 
setting aside. 687, 
time limit for enforcing, 596. 
bankrupt may refer to, 657, 667. 
bankruptcy, effect of, 667. 

of a party to, 660. 
benefit of a contract assignable, 673. 
company, Articles of, containing arbit- 
ration clause, 566. 

consent out of Court, references by, 565. 
contract containing arbitration clause, 
672, 673. 

coiporation may refer to, 657. 

Court, direction of, in conformity with 
an agreement, 660. 
may refer to, 552, 669. 
ousting jurisdiction of, is illegal and 
void, 568. 

power of where arbitrator not 
impartial, 561. 

power of where fraud is involved, 
661. 

referenofm under order of, 661. 
death, effect of, 567. 

of a party to, 660. 
definition of, 652. 
disadvantages of, 664. 


ARBITRATION (continued) 
disadvantages of verbal voluntary sub- 
mission, 564. 

executor may refer to, 657, ^ | 

failure to decide on all matters, sub 
mitted, 592. 

fraud, where question of, 561, 672. 
a cerium eat ^uod certvm reddi potent 
590. 

individual may refer to, 557. 
infant may refer to, 667. 
limitation of time for rommenciQg 
proceedings, 661. 

matters outside sphere of Arbitration 
Acts, 560. 

matters which may not be referred, 568. m 
methods of referring to, 558. v* 

mistake in law or fact, 580. ^ 

partner cannot bind others by sub- 
luission to, 668. 
proceedings, stay of, 569. 
prohibition of agreement between 
partieH as to payment of costs, 56U. 
references, by consent out of Court, 560. 
by voluntary submission of thii 
parties, 564. 
proreedings on, 580. 

Bubjoct-matter of, 568. 
under order of the Court, 561, 
which are not arbitrations, 555. 
special case, 583. ' ^ 

“ step in the proceedings," definition ci, 
660. 

subjoct-niatter of the reference, 658. 
BubmisBioii, 665. 

irrevocable except by leave of 
Court, 667. 

may be in writing under hand, i)} 
deed, or by bond, 566. 
obtained by fraud, 693. ^ 

terms of may bo altered, 566. 
third parties and arbitration clause, 573 
trustee may refer to, 557. 
umpire, 552, 574, 576. 

distinction between, and thiid 
arbitrator, 575. 

valuation, not arbitration, 636. 
verbal submission, disadvantages of, 
564. 

would give rise to, at Common Lu^, 
552, 664. 

who may refer to, 657. 

ARBITRATION AND AWARDS. 

(5« ARBITRATION.) 

ARRANGEMENTS WITH CREDI- 
TORS. 

nature of consideration in, 39, 
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ygUSlGNMENTp 
comtncm Uw at» 75. 
oonaidientionf when neoesaa;^, 75, 77. 
copyright of, must be in writing, 40. 
duties oaimot be aasigned, 79. 
effect of, 77, 
equity in, 76. 

fire insuranoe policy, of, 331. 
Judicature Act, 1B73, effect of, 76. 
life insurance policies, of, 80, 327. 
marine insursnco pnlioies, of, 81, 361. 
part of a debt, of, 80. . 

partnership, in, 516. 

Bucceealve aHsignpca, 77. 

transfer of rights under contract by, 76. 

(i$C6 Transfer of Rights under Con- 
tract.) 

AUCTIONEER, 
agonry of, 127, 161. 
oilh, should only sell for, 162. 
defimtion of, 161 . 
hen of, 162. 
method of dealing, 162. 
position of, un&r { 4, Statute of 
Frauds, 44. 

Sale of Goods Act, provisions of, 162. 

AUCTION SALES, 
aflvnrtisment, effect of, 163. 
complete, when, 162. 
considered to be without reserve unless 
contrary expressly stated, 163. 
Dutch auction, 165. 
knock-outs, 164. 

provisiems of Sale of Goods Act, 1893. 

as to, 162, 200. 
reserve price, 163. 
seller may bid, when, 102. 
warranties not implied, 163. 

AUDITOR, 
lieu of, 466. 

AUTHORITY OF AGENT, 
cannot exceed powers of principal, 130. 
delegation, 132. 

geni^ aujihorily, scope of, 130. 
implied, to comply with usages and 
customs, 131. 

principal estopped from denying, 131. 

AVERAGE, 
clause, effect of, 330. 
k general, 368. 
particular, 367. 
underwriters entitled to, 360. 

AWARD, 

interest on money due under, 89, 109< 
(i?es also Arbitration.) 


B 

BAILMEirrS, 
agisters, 372, 

bailments for reward, 368, 370. 
care, degree of, raquired of bailee, 
368 et 8^. 

elassification of, 367. 
oonditions impoMd at time of bailment 
must be complied with, 369. 
definition of, 367. 
exclusive, 368. 
goods lent for hire, 371. 
gratuitous bailee, 368. 
hire, 371. 

hire-purchase agreements, 372. 
innkeepers, 384. 
involuntary bailee, 370. 
liability of gratuitous bailee, 368. 
reward to bailee, 371. 
simple, 368. 

where goods are warehoused, 372. 
work performed on goods, 371. 

BANKER, 

authority to pay cheque revoked, when,* 

2R0. 

coUecting, protection of, 251, 276. 
disclosure of information, 276. 
extent to which he may be regarded 
as agent, 160. 
lien of, 161, 464. 

paying, protection of, 261, 266, 277, 
references by, 29. 

relationship existing between, and cus- 
tomer, 168, 261, 274 ei seq. 

BANK NOTES, 
form of promissory note, 284. 
stamp duty on, 284. 

BANKRUPTCY, 

a^t of, liability to principal, 138, 
bills of exchange m, 288. 
contracts, effect upon, 109. 
double proof m, 289. 
prmcipai of, effect upon agency, 166. 

BARRISTERS, 
contractual disability of, 50. 
partnership, and, 466. 

BETTING AND LOANS (INFANTS) 
ACT, 1882. 

effect upon contracts of infants, 66. 

BILL OF EXCHANGE, 
acceptance, 228. 
acceptance by agent, 236. ' 
acceptance by some only of the dra wnesi 
233. 
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MIX OF EXCEtANOE ifioMamd) 

Bcoeptanoe for honoUTi 239. 
aoceptanco qualified ob to timo, 236. 
acreptahce vupra protost, 230. 

Booeptor, 219. 

acoeptor, obligation of, 226. 
acceptor of, not receiving oonBideration 
may etill be liablo on, 34. 
accommodation bills, 245, 255, 266, 
accommodation party, 245, 265, 205. 
advantagus of, 221. 
allonge, 248. 
alteration, 265. 
bank notes, 284. 
bankruptcy in, 28B. 
bearer bill, tranRfer of, 24D. 
blank, indoniement in, 247. I 

blank paper, offect of delivery of, when i 
Bign^ and stomped, 235. 
oonoellatiou, 265. 

capacity to contract by bill, 225. , 

caae of need, 230. 

cheques, 270. t 

circuity of action, 263. i 

company, person signing bill fur must j 
be acting under nulhority, 237. 
conditionnl acceptance, 233. . 

conflict of laws, 119, 200. i 

conaidDration for, 2^, 2.')5. I 

damagae on dishonour, mBosure of, 264. 
date of, 65, 224. • • 

days of grace, 200. . 

definition of, 217. I 

definition of acceptance, 228. I 

delivery, 234, 247, 240. 
delivoiy of bill, definition of, 234. 
delivery of bdl nEX'essary to (‘omplete 
acceptance, 234, 246. 
dcfinand, when payable on 21 B. i 

detemiinablc future timrs when payable 
at B, 218. 

directors of company, flignature of, 237. 
discliargt' of bill, 264. ' 

discharge of surety, 267. 
dishonour, rules as to, 261. 
didumoiir^ biU may be accepted, 229, 
domiciling a, 233. 
double nroof, 2R9. 
drawee,' 210, 224. 

drawees right of, on presentation for 
acceptance, 232. 

drawee, under no liability till accep- 
tance, 228. 
drawer, 219. 

drawer, obli^tion of, 227. 
drawer, options of, 221. 
drae:n ^Atoash or order ” 219. 
effect of payment by, on lion of seller, 
267. 


BILL OF EXCHANGE {eoniwued) 

estoppel of partiee to, 226, 227. 
excui^ of presentment for ocoeptanee. 

230. ^ 

excuses for delaying or foiling to give 
notice of dishonour, 262. 
excuses for delaying or failure to present 
fur payment, 269- 
facultative indorsement, 247. 
fictitious payee, 261. 
firm, signature of, 225. 
foreign biU, 223, 225, 243. 
forgod indursernent of, where payee 
is fictitious, 252, 
forgeries, 2.)0. 
form of, 223. 
fraud, 253, 256. 
gaming and wagering, 61, 245. 
generiri accoptauco, 260. 
holder, definition of, 219. 
holder for value, 220, 254. 
holder in duo Ciiurse, definition of, 219. 
holder in due course, rights of, 255. 
holder not bound to take qualified 
acceptance, 232. 

holder not giving consideration may 
enforce, 34, 255. 
illi'gslity, 25,'), 256. 

incomplf'le bill may be accepted, 229. 
indorsement and delivi'ry, 247. 
indorseTnoiit in blank, 247. 
indorsenu'ut of iH'arer bill, 248. 
indorsemoiit operating as receipt, 248. 
indnrsemcnl per pro, 248. 
indorsement subject to a condition, 
248. 

indorsement wliere moro indorsees tiian 
one, 249. 

intlnrsor, obligation of, 227, 247. 
infant, 225. 

inland bill, rlefinition of, 225. 
inland bill, form of, 223. 
interest on, 89. 

1 0 U’s, 284. 
joint payees, 224. 

landlord’s ri^t of distress, effect on, 
of taking bill, 287. 

liability of agent signing in his own 
name, 164, 236. 

liability of person signing per pro, 237 
liability of transferor by delivery, 24D. 
lien on, 245, 289. 
local Bcoeptmice, 233. 
lost bill, 257. 
must be in writing, 40. 
niutift of payee or indorsee wrongly 
mlt, 248. 

nsfi^igence of drawee, 261. 
negotiation, 246. 
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bill of exchange {eonfinutd) 
negotiation bock, 264. 
notary, prooeduro of, 241. 
notioe of aooeptanoe, offect of, 282. 
notice of diahimoiir, 261. 
noting. 241, 242. 
obligraonB of parties to, 220. 

Older bill, tracer of, 246. 

order bill, tranefejr oi unindoraed. 249. 

overdue bill may be accepted, 229. 

overdue bills, 250, 256. 

partial acoeptanoo, 233. 

part indorsement, 249. 

parties to the bill, 219. 

payee, 219, 224. 

payee, doubtful if he is a holder in due 
ooune, 219. 
payment by, 84, 287. 
payment, disebrngo by, 264, 287. 
payment out of particular fund, 223. 
presentment fur acceptance, rules 
governing, 229. 

presentmant for payment, rules ea to, 
257. 

procuration signature, effect of, 230. 
prohibition of transfer, 250. 
promissory notes, 268. 
protest, 230, 240. 
purposes for which used, 221. 
qualified acceptance, 232. 
receipt form on, 217, 248, 283. 
referee in case of need, 239. 
restrictive indorsement, 247. 
xightfl of hokler, 254. 
nana fraie '* indorsomnnt, 248. 
sans recours ” indorsement, 247. 
set, drawn in, 223, 243. 
signature on, in assuiiied name. 226. 
s(& of exchange, 244. 
special mdurseinent, 247, 

Stamp duty on, 285. 
stamp duty on protest, 241. 

Statute of Limitations, 287. 
stranger, indorsemant by, 227. 
sum certaiu, 218. 
sum payable, 218. 
transferor by dehvory, 249. 
value leoeivcd, 244. 
vagor, given in payment of, 245. 
waiver, discharge by, 266. 
waiver of, 82, 265. 

Waring, ex parte, rule in, 290. 

. when forwarded to buyer with bill of 
r lading, mice as to, 191, 196. 
words and figures not in agreement, 224. 

SILL OF LADING, 

Oaniage of Goods by Sea Act, 1914, 
117, 421. 


BILL OF LADING (oontinued) 
oharaoteriatica of, 416. 

C.I.F. contracts, in connection wxtbi 

211 . 

clean, 418. 

conclusive evidence against psnBin 
signix^, is, 417. 
conflicting clauns, 420, 421. 
definition of, 416. 
deviation, 424. 
drawn in set, 421. 
excepted ris^, 420, 423. 
form of, 419. 

fraud, party signing may plead, 417. 
indorsoe of, ri^ts of, 417, 420. 
information to bo contain^ in, 422. 
issue of, 422. 

lien for freight on goods named in, 417, 
466. 

limit of liability, 416, 420, 423, 424. 
mate’s receipt, 419. 
negotiable instrument, is not, 420. 
notice of loss or damage. 423. 
obligations of carrier, 422. 
rights of consignee named in, 416. 
special contraotH, carrier may make, 
425. 

stamp, on, 420. 

stoppage m irawiitu, of goods named in, 
417. 

whon forwarded to buyer, rules as Id, 
191. 

BILL OF SALK, 
absolute, 447. 
conditional, 41, 447. 
defmition of, 445. 
form of. 449. 
registration of, 448. 
seizure of goods under conditional, 
448. 

witnessing of, 447. 

BLANK TBANSFER, 
efibet of, as pledge, 452. 

BOOK DEBTS, 
mortgage of. 442. 

BOMt). 

definition of, 32. 

BOTTOMBV, 

lender has insiirablo mterest, 343. 
lien of bond holder, 456. 
raising money on, 457. 

BOUGHT NOTE, 
evidence of contract, when, 168. 
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BREACH OF CONDITION, 
effect of, 93, 181. 

BREACH OF CONTRACT, 
damagea, 96. 
diecharge by, 91. 
failure of p^ormance, 92. 
iinpOBsibiUty of performanoo, 92, 102. 
induoing, 101. 
injunction, 100. 
partial, 93. 
qumfum meruit, 100. 
remedies for, 94. 
renunciation, 91. 
specific performance, 98. 

BREACH OF DUTY, 
liability of agent for, 139. 

BREACH OF WARRANTY OF 

AUTHORITY, 

liability of agent in respect of, l.')4. 
BRIBE, 

inveetment of, 138. 
rights of principal where agent accepts. 
138. 

BRITISH SHIP, 

transfer of share in, must be by deed, 
41. 

BROKER, 
bought note, 168. 
broker's book, 156. 
definition of, 158. 

distinction between and factor, 158. 
insurance brokers, 160. 
liability of, 169. 

not subject Factors Act, 1889, 158. 
sold note, 158. 
stockbrokers, 169. 

{8u Stockbrokers ; Insurance Brokers.) 
BUYER, 

bills of lading and excliange forwarded 
to, rules os to, 191, 196. 
disposition of goods by, under Factors 
Act, 1889, 156. 
rights of, 197. 
seller may sue, 209. 

C 

CAFAaTY TO CONTRACT, 
after-acquired property, married woman 
may biild, 58. 
a4en enemies, 48. 
haakniptf^ of infant, 63. 
baniatm 50. 


CAPACITY TO CONTRACT [continued) 
Betting and Loans (Infants) Act, 1892, 
56, 226. 

bill of exchange, by, 225. 
continuous contrai'is of infanta, 51. 
contracts for infant’s benefit, 62. 
contracts partly performed by infant, 
34. 

convicts, 50. 
domicile of parties, 46. 
drunken persons, 58. 
false statemcrita with regard to age by 
infant, 56. 

foreign states and soveieigna, 50. 
infant as partner, 52. 
infants, 51, 172. 

Infants’ Relief Act. 1874, 53, 226. 
lunatics, 57. 
married women, 58. 
married woiiion comiuilted nndei 
judgment Humiuons, 59. 
nocessaries of infant, 55, 
non-continunuH (‘ontrat'ts, 53. 
physicans, 50. 
politir.al status, 48. 
professional status, 48. 
ratification r>r contracts by infants, 54. 
represontatives of foreign states and 
Hovfiroigns, 50. 
restraint on anticipation, 59. 

Sale of Goods Act. 1893, 56, 172. 
separate estate, marriod woman msiy 
bind, 58. 

Rus|)onHion of contracts during hos- 
tilitios, 49. 
torts of infant, .i6. 

CARRIAGE, 

ootioii against carrier, 396. 
act of God, definition of, 39.3. 
affroigblment, contract of, 409. 
barge owner, 391. 
bill of lailing, 416. 
by sea, 408. 

carman doing odd jobs, 391. 
charter party, 409. 

common carrier bound to take goods 
under certain conditions, 392. 
common carrier, definition of, 391. 
concealment of facts by customer, 
394. 

consignor may change address to which 
goods are to be delivered, 396. 
dangerous character of goods, known 
to eonsignor, 806. 
delay, damage, caused by, 394. 
delivery of goods, 392, 396. 
duties of common carrier, 396. 
general ship, master or owner of, 381- 
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CARRIAGE {eofUinued) 
goods must be delivered to oommon 
earner, 392. 

inherent vice of goods, 393. 
insurer of goods, common earner is, 

392. 

lien of common carrier, 392, 407, 466. 
limitation of liability at common law, 
394. 

negloct of owner, damage caused by, 

393. 

passengers, carrier of, 391, 407. 
passenger's luggage, 403. 
price charged by common ooirior must 
be rpoBonable, but not nee'essarily 
uniform, 392. 

railway companiBS as common carriers, 
390. 

refusal of goods, position of carrier on, 
396. 

responsibilities of common rarriers, 
392. 

sea, by, 408. 

special contracts, carrier may make, 

394. 399. 400. 400. 

time table amounts to a contract with 
ihn public, 40H. 

warehoust'inan, carrier may bocome 
liable as, 396. 

(iS'ee Carriage by ; Carnage of 
PosHcngerH ; Carriers Act, 1830 ; Fas- 
8engiU'’s Luggage ; Kailway Companies 
as Carriers,) 

CARRIAGE BY AIR, 
air consigiiimmt note, 432. 

Carriage by Air Act, 1932, provisions of, 
432 ct /teq. 

liability of carrier, 434. 
obligations of consignor, 434. 
passenger and luggage tickets to be 
issued, 432. 

successive oarriers, when there arc, 436. 

CARRIAGE BY SEA. 
bill of lading, 416. 

Carriage of Goods by Sea Act, 1924, 
IIH, 421. 

charter part}', 409. 

doclaration of nature and value of 
gold, silver, jewels, etc., must be 
declared, or sUpowiier not liable for 
nibbory or embezzloiuent, 428. 

' fire, shipowner not liable for, 427. 
freight, 426. 
liability of carrier, 408. 
liability of shipowners, 427. 
loss of life or personal ii^ury, limita- 
tion of shipowner’s liability for, 428. 


CARRIAGE BY SEA (oMimisd) 
loss of, or damage to, goods, luinitatioa 
of shipowner’s liability for, 426. 
owner of goods, liability for genml 
and particular average loss, 429. 

(/Sfes Bill of Lading ; Charter Party ; 
Freight.) 

CAKRUGE OF PASSENGERS, 
land and water transit, ooniraot for, 
408. 

liability of company is for negligenne 
only, 407. 

punctuality of trains, 408. 
railway companies not insurers, 407. 
time tables, issue of, 011814 of, 408. 

CARRIER. 

definition of common oarrier, 391. 
effect of delivery to, 200. 

{See Carriage.) 

CARRIERS ACT, 1830, 
actual value, carrier may demand proof 
of, 397. 

extent of limitation of liability imder, 
397. 

inerpHRod rhargos, reuovory of, upon 
loss, 399. 

land and son transit, nniitrart of, 396. 
notice of increased cliargo under, to 
be posted in olfico, 397. 
protection of carrier under, extent of, 
397, 398. 

provisions of, 397. 

railway f'ompanios, amentlment affeot- 
ing. 398. 

special contracts, carrier may moke, 899. 
CASE OF NEED, 

aeroptance of bill of exchange, 239. 

CHAMPERTY, 
illegality of, 70. 

CHARTER PARTY, 
agency of master of ship, 416. 
cesser clause, 415. 
definition of, 409. 
demurrage, 410, 414. 
deviation, 410, 411. 
excepted risks, 409. 
fonu of, 412. 
lay days, 410, 414. 
seaworthiness of sliip, 410, 413. 
stamping of, 412. 
terms of, 409. 

undertakings of ahipowuar, 410. 
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CHEQUES, 

iMSOount payee only/’ 272. 
banker and ouftiomer, reUtion between, 
274. 

bankers* drafts, 277. 
eollectiiig baiikuirs, protection of, 261, 
276. 

oountennaad of payment of, 280. 
crOBsmgB. 270, 274. 
definition of, 270. 
forged indorsement, 282. 
forged signatuies, 281. 
form of, 273. 
form of crossings, 274. 
graoral LTOssing, 271, 273, 274. 
given for smaller amount than that 
duo, 3B. 

’’not negotiable,” 271, 278. 
oponing a rrossed cheque, 281. 
paying banker, responsibility of, 278. 
protection of bankers,. 27 6, 270. 
special crossing, 271, 273, 274. 

{See Bill of Kxchango ; Negotiable 
Instrumonts.) 

CEDLDREN, 

agents of parents, are not, 168. 
liability of father for maintenance of, 
160. 

personally answerable for neoesBaries 
ordered without authority of father, 
ore, 100. 

CHOSE IN ACTION, 
not within § 4 of the Bale of Qcods Act, 
1803, 47. 

ai.F. CONTRACTS, 
bill of lading, 211. 
definition, 200. 
invoice, 212. 
obligation of seller, 210. 
passing of proi>orty, 212. 
policies, 211. 
shipping documents, 211. 

CIRCUITY OF ACTION, 
effect of, 263. 

CIVIL WRONG, 

illegality of sgreement to commit, 68. 

COMMON CARRIER,.^ 

{See Carriage,) 

COlfMON LAW, 
asHignment under, 75. 
eontiaotB illegal under, 68. 


COMMUNICATION, 
acceptance, of, 17. 
offer, of, 11. 

COMPANIES CLAUSES ACT, 1846, 
transfer of shares must be by deed, 41 . 

COMPANY, 

I bills of Dxohauge drawn on behalf of, 

I 287. 

I contracts mode cm behalf of, before 

I incorporation, 129. 

I limited, contracts, of, 41. 

I transfer of shares in, must be in writing, 

I 

I CONDITION. 

I concurrent, 94. 

I definition of, 93, 181. 

I effect of breach of, 94, IBl, 182. 

I express, 182. 

I fitness, as to, 186, IBB. 
implied, 183. 

I merchantable quality, os to, 186. 
precedent, 94. 
right to soil, 183. 
sale by sample, 183. 

Sale of Goods Act, 1893, under, 183 
et eeq. 

subsequent discharge of contract by 
fulfilment of, 83, 94. 

CONDITIONAL ACCEPTANCE, 
bill of exchange, of, 233. 

CONDUCT, 

acceptance of general offer by, 18. 
acceptance of offer by, 18. 
offer may lie made 10. 

CONFLICT OF LAWS, 
contracts, in relation to, 44, 117. 
bills of exchange, in relation to, 118, 290. 
bills of lading, in relation to, 117. 
enforcement of oontraois, 119. 

CONSIDERATION, 
acceptor of bill of exchange, not 
receiving, may still be liable, 36. 
accord and satisfaction, 90. 
adequacy of, 36. 

arrangements with creditors, in, SB. 
ascertainable value, must be of, 36. 
assignmentB, in oases of, 77. 
bill of exchange, need not uppen 
face of, 244. 

oonnot oonsiat of an act which one Ib 
legsJly bound to do, 87« 
fthfig p e for wwallM* JLmniiyt thst 
due, 37. 
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OOKBIDERATION [fmmtBd) 
dfifiDitian of, S3. 

equitable interest m trust, enforce- 
niBiit of, 36. 

€X futdo pacfo non oritur actio, 33. 

69r iurpi causa non orjfur actio, 39. 
forbeanufire to ezerruie right of action, 
37. 

form, does not import, 31. 
good, 36. 

gratuitous servire, prtiznise of, 34. 
guarantee, need not appear in memo- 
randum relating to, 43, 296. 
holder oi bill of exchange not giving, 
may enforce, 34, 235. 
immoral nature, must not he of, 39. 
impossiblo, must not be, 36. 
le^, must be, 36, 39, 246. 
must be of some value, 36. 
must generally appear m memorandum 
under § 4 of Statute of Frauds, 43. 
necessary to every contract not under 
seal, 34. 
post, 39. 

payment of smaller siun in satisfaction 
of larger, 37. 

promisee, must move trom, 36. 
public policy, must noi be conliory to, 
39. 

restraint of trade, norobsory even 
though contract under soal, 36, 72. 
revival of statute-barred debt, 40. 

Sale of Goods Act, 1S93, ^ 1, contracts 
under, 47. 

simple contracts n^quim, 33. 
stranger cannot iolie advantage of, 36. 
unnecessary, gencrully in contract undoi 
seal, 34. 
valuable, 33. 

CONSIGNEES, 

Factors Act, 1889, and, 157. 

CONSIGNORS, 

Factors Act, 1889, and, 157. 

CONSTRUCTION OF CONTRACT, 
custom, 116. 
latent ambiguity, 115. 
lex fan, 116. 

Itm looi, 115. 

patent ambiguity, 115. 

rules governing, 115. 

where two constructions possible, 116 

3ONTINU0US OONTRACTB, 

infants, of, 51. 


OONTRACTB, 

Bcceptonoe, 16 U leg. 
aoQ^tanoe of a general offer, 19. 
accord and satisfaction, disohacfB 1^, 
90. 

acknowledgment and part payment of 
debts, 111, 

agreement, dischaige of, by, 62. 
alien enemies, with, 48, 68. 
appropriation of payments, 66. 
assignment, 75, 673. 
banwuptcy, 109. 
barnsters and physicians, 50. 

Betting and Loans (Infants) Aot, 1392, 
56, 226. 

breach, discharge of, by, 91. 
capacity to enter into, 10, 48. 

C.I.F., 209. 
classification of, 7. 

poiiunon law and equity, assignment 
at, 75. 

coinmunication of aoroptance, 17. 
commumcation of offer, 11. 
coiupaniDB under Companies Aot, 194B, 
malhod of entenng into, 41. 
uonditiun runturront, 94. 
condition precedent, 94. 
condition subsequent, 83, 94. 
conditions and warraiiiies, 93, 181. 
cririflict of laws, 44, 117. 
consideration, 9, 33. 
cunstruotjon of, 114. 
containing arbitration clause, 572, 673, 
continuous, 61. 
convicts, of, 50 
custom, effect of, 116. 
damages, 96. 
deed, 8, 31. 

deed, which must be entered into by, 
41. 

defmihon of, 5. 

delivery of deed, mettiod of, 8. 

discharge of, K2 rt seq, 

distinction hot ween and agreements, 5. 

drunken persons, 68. 

duress and undue infJucnro, 30. 

efiewt of assignment, 77. 

effect of ilk«^ity, 73. 

effect of mistake, 24. 

ossentials of, 69. 

executed, 11. 

executory, 11. 

fact, mistakes of, 21. 

failuiti of performance, 92. 

F.O.B., 213. 

foreign judgments, enfoTcement of, 129* 
foreign states and sovereigns and their 
representatives, with, 50, 
form, 9, 31, 
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CONTKACTS (continued) 
form or cooBideration, 31. 
fniiid, 26. 
frustration of, 103. 
gami^ and wagering, 60. 
genuinenraB of conaent, 0, 20. 
identity of parties, mislakes as to, 20. 
illegality under common law, 68 
illegality under statute, 60. 
implication, by, 9. 
imposRibility, 74, 102. 
impoBsibility through act of one of the 



infancy, 61. 

infants’ benefit, fur, 62. 

Infants' Relief Art, 1874, effect upon, 
53, 226. 

injunction, 100. 
insurance, of, 318. 

intention of parlies, mistake as to, 22. 
intei«st on debts, 88. 
judgments, 7. 

Juftioaturo Arl, 1873, 76. 
lapse of offer, 13. 
law, mistakes of, 20. 

Itaw Reform (Friuti'atecl Contracts) 
Act, 1943, 106. 

Leeman’s Act, 1BG7, 64. 
legality of object of, 10, 59. 
legal tender, 84. 

life insurance, assignment of policies 
of, 80, 324. 

Limitation Act, 1939, 109. 
lunatics, 57. 

marine insurance, assignment of policies 
of, HI, 361. 
mamod women, 58. 
merger, 31, 108. 
misrepresentation, 25. 
mistake, 20. 

MoneylendPTB Act, l927, § 6, under, 47, 

66 . 

nature of a written document, mistake 
B8 to, 23. 

nature of, under § 4 of Statute of 
Frauds, 45. 
nBcesBaries, 53, 172. 
negotiability, 81. 
non’<»ontinnouB, with infants, 53. 
offer and acceptance, 9, 10 et seq. 
operation of law, assignment by, 81. 
operation of law, discharge by, 108. 
parol, 7, 8. 

paitiee must be definito, 19. 
payment, disdhargo of, by, 84. 
performance, discharge of, by, 83. 
plaoe of acceptance, contract is made 
at, 19. 

political and professiozud status, 48. 


CONTRACTS (continued) 
possibility of performance, 10, 74. 
quantum meruf/, 100. 
receipts, 87. 
recognisances, 7. 
record, of, 7. 

Rogist^ of Biisinesa Names Act, 1916, 

66 . 

nunptiies for broach of, 94. 
remmeiation, discharge by, 91. 
revocation of offer, 13. 

Sale of GooiIb Act, 1893, under {| 4, 47, 
173. 

Roaling of deed is of primary impor- 
tance, B. 

signature to deed necessary, 8. 
simple, 7, 8. 
spwiolty, 7, 8. 
specific performance, 08. 

Statute of Frauds, under } 4, 42. 
subject matter, mistake as to, 22. 
substituted agreement, 83. 

Sunday Observance Act, The, 63. 
torts of infants, 56. 
transfer of rights under, 75. 

•ubeminioe frdf’it 26, 308, 319. 
unenforceable, 6, 10, 42, 48. 
variation of, 113. 
void, 6, 10. 
voidable, 6, 10. 
waivor, 82. 

writing, which musl be in, 40. 

[See Acceptance ; Capacity to Con- 
tract ; Consideration ; Contracts not to 
be performed within year; Contracts 
which must be entered into by Deed : 
Contracts which must be in writing; 
Discharge of Contract ; Form ; General 
Offer ; Legality of object ; Offer.) 

CONTRACTS FOR PKHSONAL SER- 
VICE, 

impoBsibility of performance in con- < 
ncction with, 105. 

CONTRACTS FOR WORK, 
section 4, Sale of Goods Act, 1893, dors 
not apply, 178. 

CONTRACTS NOT TO BE PERFORM- 
ED WITHIN YEAR, 
application to sale of goods, 176. 
completion within year, by one party, 
writing not necessary, 40. 
need not be in tsiiting if to be oom-*^ 
ploted within one year, 40. 
requirements of § 4, Statute of Frauds, 
42, 40. 

service for year to commence day after 
contract made, 46. 
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CONTRACTS WHICH MUST BE EN 
TERED INTO BY DEED, 

British dup, or sihatp, transfer of, 41 
Companies Clauses Att, 1845, transfer 
nf shares m Lompanies registered 
undu, 41 

(ompames, position os to, under The 
Companies Act, 1948, 41 
ronditional bills of sale, 41 
eoiporatinns, contiads made I 13 , 41 
giatuitous piomiso, 41 
lease for more than three years 41 
mortgage of interest m land, 41 

CONTRACTS WHICH MIST BE IN 
WRITING 

assignment of copyiight, 40 
bills of exchange, 40 
marine msinante, contracts of, 40 
promissory notes, 40 
Sale of Goods Act, 1893, ^ 4, under, 47 
shares in a company, aLieptance or 
transfer of, 40 

btatute barred debt, acknowledgment 
of, 41 

Ststiitc nf l^isuds, ^ i under, 42 

roi^icis, 

oontrafiural disability of, 30 

COPYRIGffT, 
assignment ot, 40 

CORPORATION, 
appomtroent of agent of, 126 
(ompameb under Companies Act, 1948 
contracts of, 40, 41 
contracts of 40, 41 
sale of goods 173 

CRLDITORS, ARRANGEMENTS 
WITH, 

iiatuio of consideration in, 39 

CROSSING CHEQUES, 
geneial crosbing, 374 
rules as to, 270 
special iiossmg, 274 

CUSTOM, 

in construction of contract, 116 

D 

DAUAGRS, 

dishonour of bill of exchange, upon, 264 
duty to imnumse, 06 
foreign currency, when e'^tressed m, 
96 

fraud, in respect of, 27 


DAMAGES {conUnuid) 
liquidated, 97 
measure of, 96, 202, 209 
nuBTApresentation, m respect of, 26. 
nominal, 95 

noncleh\ery of goods, 201 
penalty and, distmction between, 97. 
pomts to be proved in reqoect of fiaud 
m order tri obtain, 28 
remedy by, foi broaih of contract, 06* 
special lules with legard to award of, 
90 

unliquidated, 91, 97 
when obtainable in respect of inu-i 
representation, 25 

DATE, 

bill of exchange of, 05, 218 et 

DAYS OF GRACE, 
bills of exchange, in connection with, 
260 

DEAIH, 

Rgent of lenmnatien of agency by, 
155 

contiaiting party, of, 105 
cithei party before acceptance, of, 18. 
piincipal uf tennination of agency by, 
155 

DEBENrUKE BONDS, 
negotiability of, 217 

DEBENTURES, 
definition nf, 444 
fixed charge, seiiued by, 444 
floating cliarge, SKuiecl by, 444 
nedced, 445 
registration ol, 444 
simple, 445 

DEBT DEFAULT OR MISCARRIAGE 
0 ]^ ANOIHER, 

contract to bo liable for the, within 
^ 4 of the Statute nf Fiauds, 42 
(<9ee Guarantee , bun^ty ) 

DEED, 

authority of agent to execute for 
pnncipal, 148 
bonds, 82 

characteristics of, 31 
consideration not neoessary, 31 
deed poll, 33 

I delive^ of, method of, 8 
escrow, 32 
estoppel, 81 

execution of, by agent in own noma, 
148 
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deed (contflUMid) 
indenture, 33. 
laaae ahould be by, 41. 
merger, 31. 

right of action under, 31. 

■ealing, of primary iinportanoe, B. 
signature, necossary, 8, 32. 
when principal can 1^ sued, 148 


deed poll, 

definition of, 33. 

DEFINITIONS. 

oceeptanee, bill of exchange of, 229. 
acceptor (of bill of exchange), 219. 
accommodation bill, 245. 
acoorvl and eatisfactiun, 90. 
act of Gk)d, 393. 
advance freight, 426. 
agency, 124 et acq. 
agent, 124. 

agreement to sell, 171. 
afiouge, 248. 
arbitration, 552. 
arbitrator, 562. 
auctioneer, 161. 
bock freight, 427. 
baOmont, 367. 
barratry, 337. 
bill of exchange, 217. 
bill of lading, 416. 
bill of sale, 445. 
bond. 32. 
broker, 158. 
caveat empUtr^ 181. 

OBBser clauee, 415. 
champerty, 70. 
charter party, 409. 
cheque, 270. 

C.I.F., 209. 
common carrier, 391 
condition, 93, 181. 
condition concurrent, 94. 
condition precedent, 94. 
condition subsequent, 94. 
consideration, 3^ 
continuation clause, 341. 
contract of fire msureiioe, 32B. 
contract of sale of goods, 171. 
contrihatoiy mortgage, 442. 
dead freight, 426. 
deed, 8. 
deed poll, 93. 
del credere agent, 125. 
ddivBiy of bill, 284. 
demurrage, 414. 
double insurance, 823. 
drawee, 219. 
drawer, 219. 


DEFINITIONS (eontmued) 

duress, 30. 

endowment policy, 324. 
equitable lien, 468. 
equitable mortgage, 441. 
escrow, 32. 
estoppd, 31, 501. 
executed contract, 11. 
executory contract, 11. 
factor, 166. 
floating policy, 346. 

F.O.B.. 213. 
foreign bill, 226. 
form, 31. 

F.P.A. clause, 339. 
fraud, 25. 

free of capture and seizure clause, 880. 

freight pro ratai 427. 

frustration, 104. 

future goo^, 171. 

general e^nt, 126. 

general lien, 454. 

goods (Sale of Goods Act, 1893), 171. 

grantee, 292. 

hire-purchase, 372. 

holder, 219. 

holder for value, 219. 

holder in due course, 219. 

inchmareo clause, 341. 

indeuturo, 33. 

indonements of bills, 247. 

injunction, lOO. 

inland bill, 225. 

inHurable intorest, 319. 

insurance, 318. 

iiisuraiioe broker, 160. 

I.O.U., 284. 
jettison, 337. 
judgment, 7. 
lon^y, 27. 
larceny by trick, 27. 
lay da>B, 414. 
legal mortgage, 438. 
legal tender, 84. 

letters of mart and countermart, 337. 
lex fori, 116. 
lex loci, 1 15. 
lien, 464. 

life insurance, 323, 
liquidated dunages, 97. 
lump sum freight, 426. 
maintenance, 70. 
marine insurance, 832. 
maritime lien, 466. 
mercantile agent, 156. 
mixed policy, 346. 
morti^, 438. 
negotiability, 216. 
notary public, 240. 
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definitions (C(mfint«>d) 

novation, S3, 
parol ooniraot, 8. 
particular lien, 458. 
partner, 465. 
partnetahip, 463. 
penalty, 87. 
porib of the nea, 336. 
pirates, 336. 
pledge, 157, 450. 
poBsessoiy linn, 454. 
promisgoiy note, 268. 
prraerty within the meaning of Sab of 
Goods Act, 171. 

100 . 

recognizance, 7. 
reinminuioe, 322. 

restraints and detainments of kings, 
princes and people, 337. 
running days, 414. 
running down olauRe, 341. 
second mortgage, 442. 

S.Q., .334. 
simple contract, 8. 
sola of exchange, 244. 
special agent. 125. 
eporialty contract, 8. 
specific goods, 180. 
stoppo^ in iransUUf 206. 
stranding, S3B. 
submission, 566. 

Suez Canal clause, 339. 

suing and bbouring ebuse, 340. 

time policy, 345. 

ixberrimos /idet, 26. 

umpire, 575. 

underwriter, 331. 

imdue influence, 30. 

unenforceable C/ontract, 6. 

unliquidated damages, 97. 

univorsal agent, 124. 

unvalued policy, 346. 

valuable considmtiem, 33. 

valued policy, 346. 

voidable contract, 6. 

void contract, 6. 

vpyage policy, 346. 

warranty, 93, 181. 

warranty (marine insurance), 347. 

weather working days, 414. 

working days, 414. 

DEL CREDERE AGENT, 
ooatraot of^ with principal, is not a 
guarantee, 126, 296. 
definition of, 125. 

must be capable of entering into oon- 
tiact with hb principal, 125, 


DELEGATION BY AGENT, 
customaiy in trade or busmeas, efibot 
of, where, 132. ^ 

delefftUus non pobs/ delegare^ 182, 
express or implied assent of prinoipBl 
necessary for valid, 132. 
necessary to rany out contract, wben^ 
132. 

principal not hound by acts of sdb- 
a^nt where delegation has occuried 
without his assent, 133. 
privity of contract may arise between 
principal and agentb substitute, 183. 

DELEGATUS NON POTEST DELE- 
GARE. 

application of, 132. 

DELIVEKY OF BILL OF EXCHANGE, 
bearer bilb, 249. 
definition of, 234. 
indorsement, and, 246. 
necessary to compbte acceptance, 284. 
promissory notos, 269. 

DELIVERY OK DEED, 
method of, 8. 

DBUVERY OK GOODS, 
carrier, to, 200. 
damages for broach, 201. 
goods m hands of tliird person, 186. 
incorrect delivery, 198. 
jnstalments, by, 199. 
payment and, are roncnirent conditions, 
197. 

place of, 198. 

refusal to accept, eJTect of, 201. 
specific performance, 203. 
time of, 198. 

DEMAND, 

when bill of exchange is payable on, 
218. 

DEMURRAGE, 97, 410, 414. 

DEPOSIT, 

certain fire insurance companies, to 
make, 331. 

life insurance oompanieB of, 327. 
separate, for life and fire businssi^ 331« 
underwriting, of, at Lloyds, 831. 

DESCRIPTION, 
sab by, 184, 186, 191. 

DETERMINABLE FUTURE TIME, 
when bill of etohaiige is piysbb at a, 
21 $. 
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DBTBBMmATION OF AGENCY, 
•(jraammit of p^iee by, ISS. 
alien enemy, princijml or e^t aa, 155. 
bankniptoy of principal, 1^. 
eompletion of tranHoction, by, 165. 
eonteact mated for benefit of agent, 
where, 156. 

death of principal or agent, 156. 
destruction of subject matter, 155. 
^uxion of time, by, 155. 
insanity of princip^ or agent, 165. 
prinoi]:^ should give notice on, 155. 
renunciation of agent, 155. 
revocation by principal, 155. 

DEVIATION, 

bills of lading, in relation to, 424. | 

ezcusol for, 351. I 

what constitutes, 351, 410. I 

DIFFEKRNCK8, ! 

illegality of St*ock Exchange contracts I 
for, 62. 

securities lodged to cover, 62. I 

DIRECTOR, 

aroeptancB of bill, must bo acting ' 
under authority, 237. , 

gifts from promoters, must not receive, , 
136. 

secret profit, must not make, 136. 
signature of, on bill of exchange, 237. 

DIRECTOR’S CONSENT TO ACT, 
appointment nf agont to sign, 126. 

DISABILITIES, 

Limitation Act, 1939, 113. 

DISCHARGE OF BILL, 
accommodation biU, of, 265. 
alteration, 265. 
cancellation, 265. 
payment, by, 257, 264. 
waiver, by, 82, 265. 

DISCHARGE OF CONTRACT, 
accord and satisfaction, 90. 
actual performance, 83. 
agreement, by, 82. 
appropriation of payments, 86. 
bankruptcy, 109. 

bill of exchange, waiver of, 82, 265. 
breach, by, 91. 
conditions, 94. 

conditioti subsequent, 83, 04. 
damages, action for, 9S. 
equitable relief, 110. 


DISCHARGE OF CONTRACT (cevUtniMd) 
failure of performance, 92. 
impossibihty, 102. 

impossibility through act of one of the 
parties, 02, 103. 
inducing breach, 101. 
injunction, 100, 
intoresi on debts, 88. 
legal tender, 84. 

Limitation Act, 1939, 109. 
liquidated damages, 97. 
merger, 108. 
novation, 83. 
operation of law, by, 108. 
partial breach, 93. 
payment, 84. 

payment of smaller sum for larger sum 
due, 37, 90. 
penal|/y, 97. 
performance, by, 83. 
quantum meruiV, 05, 100. 
receipts, 87. 
remedies for breach, 04. 
renunciation, 91. 

revival of statute-barred rights, 111. 
special damages, 96. 
specific porformanco, 08. 
statute-barred debt, appropriation to, 
by creditor, 07. 
statute of limitation, 109. 
substituted agretmiont, 83. 
third |H^ison, payment by, 84. 
total broach, 94. 
wah-er, by, 82. 
worrantioB, 93. 

I DISHONOUR, 

I bills of exchange of, rules as to notice, 

I 261. 

I damages upon, meoauro of, 264. 

I excuses for failing or delaying to give 
notice of, 202. 

I 

1 DISTRESS, LANDLORD’S RIGHT OF, 

I bill of exchange, effect of taking, 287. 

DOCUMENTS OF TITLE, 
pledge of, under Factors Act, 1889, 157. 
transfer of, under Factors Act, 1889, 
eiffect of, 156. 

when deemed to bo in possession, 156. 

DOMICILE, 
bill of exchange of, 233. 

DOMICILE OF PARTIES, 
effect ot, on contracts with alien 
enemies, 48. 
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DRAW££. 
definition of, 219. 

i^tB of, on pTOBeniation for accep- 
tance, 233. 

onder no liability till acceptance, 229. 

drawer, 

definition of, 219. 
obligation of, 227. 
options of, 221. 

DRUMKEM PERSON, 
contractual ability of, 5B. 

DURESS, 
definition of, 30. 
effect of, 30. 

DUTCH AUCTION, 
distinction between, and auction, 165. 

DUTIES OF AGENT TO PRINCIPAL, 
account, to, 135. 

accounts, to be ready with, 136, 146. 
agreement, must carry out tenns of, 
133. 

carp, skill and diligence, agent must 
expTciHe, 134. 

director of company mu^t not make 
secret profit, 136. 

direi'tor of company must not locoivo 
gifts from promoters, 136. 
employment, must cony out terms of, 

133. 

gratuitous agent, skill to be exerciseil 
by, 134. 

investment of bribe, 13B. 
not to act in any way inconsistent with 
agency, 134. 

paid agent, skiU to be exercised by, 134. 
paid over money rooeived on beh^' of 
principal, 136. 

preserve documents relating to princi- 
pal, 135. 

Prevention of Corruption Act, 1906, 
136. 

prineijiars money and property, to 
keep separate from bis own, 135. 
re-opening of accounts, 135, 
rights of principal where agent takes 
a bribe, 137. 

rights of principal where agent takes 
a secret commission, 137. 
secret profits, 136. 

title of principal to goods, not to deny, 

134. 

usage, agent must act according t^j, 133. 


EARNEST, 

Sale of Goods Act, 1898| § 4, in conneo- 
j tioiiwith, 173, 175. 

EFFLUXION OF TIME, 

, determination of agency, by, 155. 

I determination of contract by, 109. 

I EMPLOYMENT, 

agency is a contract of, 124. 

duty of agent to carry out terms of, 138. 

EQUITABLE RELIEF, 
discharge of contract, as to, 110. 

ESCROW, 
defiiiitinn of, 32. 

ESSENTIALS OF A CONTRACT, 
capacity of parties, 10, 48 et hq, 
form or consideration, 9, 31 et ssg. 
genuineness of consent, 9, 20 et aeg. 
legality of objoct, 10, 59 ef aeq, 
offer and occoptanco, 9, 10 e/ aeq. 
possibility of porfonnanco, 10, 74. 

ESTOPPEL, 
agont, by, 127. 
deed, by, 31, 32. 
definition of, 31. 

“ Holding out ’’ as a partner, 501. 
w pata, 31. 

maker of promissory note of, 268. 
parties to bill of exchange of, 226. 
principal against, in ronne<‘tion with 
agent’s authority, 127. 
record, by, 31. 

EXCEPTED RISKS, 
bill of lading in, 420, 423. 
charter party, in, 409. 

EXECUTED CONTRACT, 
definition of, 11. 

EXECUTOR, 

promise of, in answer diunages out of 
own estate is within | 4 of the 
Statute of Frauds, 42, 45. 

EXECUTORY CONTRACT, 
definition of, 11. 

EXtSTENCE OF PRINaPAU. 
Don-discloaure of, effect of, 149> 

EXISTENCE OF THIKO OOK- 
TRACTED FOR, 
mistake as to, 22, 
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EXPRESS APFOINTHENT, 

■gent, of, 126. 

EXPRESS WARRANTIES AND CON- 
DITIONS, 

asb of good* upon, 182. 

EX TVBPl OAU3A NON OBITDB' 
AOTIO, 

appUmtion of, 39. 

F 

FACT, 

mistakea of, offoot of, upon oontniots, 
21, 24. 

monoy paid under mistake of, 24. 

FACTOR, 
definition of, 166. 

distinction between, and broker, 166. 
lien of, 167, 464. 
pledge of goodq by, 167. 
principal and third parties, 148. 

FACTORS ACT, 1889, 
broken not subject to, 168. 
oonsignors and onnsignees, 157. 
disposition of goods, os to, 156. 
fartor, definition of, 156. 
mercantile agent, defimtion of, 156. 
pledge, meaning of, 167. 
pled^ of documents of title, 157. 
pled^, as to effect of, 167. 
transfer of documents of title, effect 
oti 167. 

FACULTATIVE INDORSEMENT, 
bill of exchange, of, 247. 

FAILURE OF PERFORMANCE, 
discharge of contract hy, 92. 

FATHER, 

liability of, to maintain children, 169. 

FICTITIOUS PAYEE, 
bills of exchange, effect of, on, 226, 251. 
forgod indoTBonent, where, 261. 

FIRE INSURANCE, 
agent, contract effected by, ratification 
of, 329. 

anignment of policy, 331. 

Assurance Oompames Act, 1909, oon- 
traota of, governed by, 331. 
average clause, effect of, 330. 
definition of contract of, 328. 
deposit, certain fire ineuzanoe ooni> 
paniee to make, 33L 


' FIRE INSURANCE (oontfuiusd) 

fire insurance companies, control of, 
331. 

Fires Pn^vention (Metropolis) Act, 
1774, provisions of, ^9. 
indemnity, is a contract of, 328. 
insurable interest, 328. 
material facts must be disclosed, 329. 
mortgagee may insure mortgued pro- 
perty, 329. 

own property, may insure, 329. 
subrogation, insurer entitled to, after 
payment, 330. 

trust property, trustee may insure, 329. 

FIRM CREDIT, 
pledge of, by partner, 166. 

FITNESS, 

impheil condition as to, 186. 

F. 0. B. CONTRACTS, 
defimtion, 213. 
passing of property, 214. 
rules ns to, 213. 

FORBEARANCE TO EXERCISE 
RIGHT OF ACTION, 
consideration to support a promise, is, 
37. 

FOREIGN BILLS, 
dealing with, 225, 243. 
defimtion of, 225. 
form of, 223. 
set, drawn m, 243. 
stamp duty on, 286. 

FOREIGN JUDGMENTS, 
enforcement of, 120. 

FOREIGN PRINCIPAL, 
agent contracting on behalf of, 153. 
liability of, to third parties, 163. 

FOREIGN SOVEREIGNS AND THEIR 
REPRESENTATIVES, 
contracts with, 60. 

FOREIGN STATES, 
contracts with, 50. 

1 

FORGERY, 
bankers and, 261, 282. 
effect of, 260, 262. 
forg^ signatures, 260, 282. 

Bfi^igetiQe of drawee, 251. 
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FOEM, 

obmet«riiiic8 of doed, 31. 
decKl, ixnportB oonaidmtion, meaning 
of Btatetnent, 81. 
definition of, 31. 

(5ee Contracts which must be in 
writing ; Contracts which must be 
entered into by Deed ; Deed.) 

FOBM OF, 
bill of exchange, 223. 
bill of lading, 419. 
bill of sale, 449. 
oharter party, 412. " 

cheque, 273. 

erossings of cheques, 274. 

I 0 U, 285. 

marine insurance policy, 333 et sag. 
promisAory notes, 263, 269. 

FRAUD, 
agent, of, 151. 
banker’s references, 29. 
bills of exchange, in connection with, 
255. 

definition of, 26. 

goods obtained by, 27, 193. 

impersonation, 27. 

Li^taticm Act, 1039, 113. 
market overt, purchase in, 27, 196. 
misstatements in prospectus, 26. 
party signing bill nf lading may plead, 
417. 

points to be proved in respect of, in 
order to obtain damages, 28. 
remedies in respect of, 27. 
rights of third parties, 27. 
statements of character, conduct, credit, 
etc,, of third party, 28. 

FREIGHT, 
advance freight, 426. 
back freight^ 427. 
dead freight, 426. 
freight pro rata, 427. 
lump sum freight, 426. 
payable before completion of voyage, 
425. 

return of, when can be daiined, 426. 
riupowner, entitled to, 426. 
riiipowner’s lien for, 426, 427. 
when payable, 425. 

(See Sale of Goods.) 

FRUSTRATION OF ADVENTURE, 103. 
Law Refonn (Frustrated Oontraots) 
Act, 1943, provisions of, 106. 

(See Impossibility.) 


FUTURE GOODS, 

BsJo of, 179, 191. 
transfer of property in, 191. 

G 

GAMING AND WAGERING OON- 
TRA(DTS. 

bill of exchange given in setUamant, 
elTect of, 61, 245. 

diatiiictlon between gaming oontcaote 
anil other wagers, 60. 
illegality of, 60 et eeg. 

Stock Exchuige transactions, 62. 

GENERAL AGENT, 
definition of, 125. 

GENERAL AUIUORITY OF AGENT, 
scope of, 131. 

GENERAL CROSSING, 
form of, 274. 

GENERAL OFFER, 
acceptance may bo by words or con- 
duct, 19. 

advertisement of sale without reserve, 
etfeci of, 10. 

distinction between, and statement of 
intention, 19. 

need not bo made to aaoertuned person, 

10 . 

reward offered for information, does 
not require acceptance other than 
porformanoe of condition, ID. 

GENUINENESS OP CONSENT, 
essential to a valid contract, 20. 

(See Duress ; Fraud ,* Misrepre- 
sentation ; Mist^ ; Undue Influence.) 

GLOSSARY. 

of terms and maxims, 697. 

GOOD CONSIDERATION, 
definition of, 36. 

GOODS, 

disposition of, under Factors Aot» 1889, 
156. 

obtained by fhiud, 27. 
refusal to aooepi, ^eot of, 201, 200« 
sale or reltum, on, 101. 
when deemed to bo in poBsession, 166. 
(Sfee Sale of Goods.) 

GRATUITOUS AGENT, 
skill to be exercised by, 134, 
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ORATDITOUS BAILEE, 
tonditions impoBed at time of bailment I 
muat be complied with, 309. 
liabilitiee of, 30D. 

GRATUn'OUS PROMISE, 
must be under seal, 41. 

GUARANTEE, 

agreement, dieoliarge by, 312. 
l»nkniptry of co-Rurety, 307. 
bankruptcy of surety, 302. 
change in constitution of firm t>o which 
or in respect of which, given, 301. 
collateral soi'urity taken by surety, 
creditor not entitled to, 300. 
concealment of matorial facts, effect 
of, 308. 

consideration for, need not appear in 
written memorandum, 44, 206. 
consideration must exist, 206. 
continuous, 300. 

contribution, right of surety to enforce, 
305. 

co-surety, rights of surety against, 305. 
creditor, may sue surety, 298. 
creditor righta of surety against, 303. 
death of surety, effect of, 312. 
definition of, 292. 

del credere agent, contract of, 125, 296. 
discharge of principal debtor, effect of, 
313. 

dischar^ of the surety. 267, 308. 
distinction between, sad indemnity, 
293. 

failure of oonsideration, effect of, 312. < 
fraud, discharge of surety by, 308. 
good behaviour in appointment or 
office, of, 299, 303, 315. , 

indemnity compared with, 293. 
insolvent co-surety, ’*07. 
interest, liability of surety fur, 300. 
judgments against princip^ debtor, 
co-surety, co-contractor or debtor, 
surety entitled to assignment of, 304. ' 
lapse of time, effect of, 315. i 

liability of surety, 297. | 

loss of securities by creditor, 315. 
imsTepiesentation, effec't of, 310. 
negligence of creditor, effect of, 314. | 
non-oontinuouB, 300. i 

partnerships, in, 301. ' 

payment by debtor, effect of, 314. 
positkm of surety in ease of bankruptcy i 
of prindpfd debtor, 302. 
principal debtor, rights of surety , 
agauist, 302. 

leomver, liability of surety for, 800. | 

resemtiou of ri^ts against surety, 813. 


GUARANTEE (continued) 
revocation of, 312, 
rights of surety, 302. 
securities taken by co-surety, surety 
entitlod to benefit of, 308. 
securities with creditor, surety entitled 
to after payment, 304, 307, 316. 
set-off of debtor against creditor, surety 
may plead, 304, 314. 
stamping, 316. 

Statute of Limitations, effect of, 307, 
316. 

subrogation, surely is entitled to after 
payment, 304. 

surety may compel debtor to pay, 302. 
surety may remain liable though princi- 
pal debtor discharged, 314. 
surety taking Security, 302. 
tuns, oxtension of, to principal debtor, 
effect of, 313. 

time from which guarantee operates, 
299. 

time given princip^ debtor, 314. 
time over which liability extends, 300. 
tnuteo in bankruptcy, retention of 
moneys by, 300. 

vanation of agnrment after execution 
of mstnimont, effect of, 310. 
variation of security taken by creditor, 
. 112 . 

written memorandum neceasary under 
Statute of Frauds, 42, 45, 292. 

H 

HIKE FUBCHABE, 
assignees, 377. 
bail^nt, 372, 
bill of sale, is not, 373. 
rare of goods, 375. 
cash price must be quoted, 379. 
conditions, 382. 
defimtion, 372. 
dohvory, 374. 
execution creditors, 378. 

Fartors Act, 1889, 373. 
failure by owner to comply with 
requirements, 380. 
fitness, 375. 

Hire Purchase Act, 1938, 374, 379 e$ aeq. 
Hire Purchase Act, 1938, miscellaneous 
provisions of, 383. 
hirer, 372. 

implied conditions and wonantiee, 382. 
landlords, 377. 

law apart from Hire Purchase Act, 
1938, 374 et aeq, 
limitation of price, 379. 
note or memoradum of agreement, 379. 
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TTttt E PURCHASE (eon/mufti{) 
owner, 372. 
repuren, 376. 

iwquiremente relating to hire-purchaae 
B^reemontB, 379. 

natrietion of owner's right to recover 
pOBBBBBion of gooda, 381, 
ri^t of hirer to deteimino tho agree- 
ment, 380. 

Sale of Gk>od& Acts, 1803, 373. 
fflireties, 376. 
title, 375. 

truflteciB in bankniptry, 378. 
warrantiee, 382. 

HOLDER FOR VALUE, 
definition of, 219. 
rights of, 254. 

HOLDER IN DUE COURSE, 
definition of, 219. 
original payee cannot be, 220. 
rights of, 254. 

HOLDER OF BILL OF EXCHANGE, 
rights of, 254. 

HUMAN CONSUMPTION, 
goods for, implied warranty of fitness 
of. 187. 

HUSBAND, 

advertisement by, repudiating lia- 
bility, 168 

desertion of wife, 167. 
judically separated, 168. 
liability for contracts made by wife, 58, 
166. 

wife an agent of necessity, 167. 
wife forbidden to pledge (Tedit of, 
effect of, 167. 

wife living apart from, 168. 
wife, may insure life of, 325. 

I 

IDENTITY OF PARTIES, 
effect of mistake as tu, 21. 

IDENTITY OF PRINCIPAL, 
non-discloBure of, effect of, 148. 

liiNORANTJA JVBIS NEMINEM 
EXCVSAT, 
application of, 6, 20. 

ILLEGAL CUSTOM, 
rig^t of agent to indemnity, where 
oonfoniimg to, 146. 


IMPLIED APPOINTMENT, 
agent, tif, 127. 

IMPLIED AUTHORITY OF AGENT, 
married women, extent of, 166. 
partners of, 165. 

usages and customs, to comply with, 
133. 

IMPLIED WARRANTIES AND CON- 
DITIONS, ' 

maruiD insurance in, 348. 
sale of goods, upon, 1 82 et aeq. 

IMPOSSIBILITY. 

alteration of law, arising througli, 105. 
antecedent, 75, 103. 
continued existence of person or 
subject-matter, 104. 
contracts for personal service, 105. 
existing at time of entering into con- 
tract, 75, 103. 

Law Reform (Frustrated Contracts) 
Act, 1B43, proviKiuns of, 106. 
money paid under contract which has 
become impossible, 106. 
must bo complete, 74. 
must be general, 102. 
subsequent to contract being entered 
into, 75, 103. 

through ac‘t of one parties, 92, 103. 

INCHMAREE CLAUSE, 
dofmition of, 341. 

INCOMPLETE BILL, 
may be occopted, 329. 

INDEMNITY, 

compared with guarantee, 293. 
contract of fire insurance is in the 
nature of an, 328. 

contracts of, not within J 4 of the 
Statute nf Frauds, 45. 
de/ credrn agent, 125. 
distinction between, and gusrantoe, 283. 
r^ht of agent to, against principal, 144. 
ri^t of, where agent conforms bo 
illegal custom, 145. 

INDENTURE, 
definition of, 33. 

INDICTABLE OFFENCE, 
illegality of agreement to commit, 08. 

INDORSEMENT, 
allonge, use of, 248. 
beater bill, of, 246. 
blank, 247. 
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INDORSEMENT {amUnwd) INNKEEPERS, 


oondition, subject to, 218. 
facultative, 247. 
foff(od, 282, 

name of payee or indorsee apelt mnngly, 
248. 

negotiation by, 240. 
operating as receipt, 248. 
part indorsement, 249. 
per pro, 248. 
restrictive, 247. 
sane frais, 248. 
sans f scours, 247. 
special, 247. 
stranger, of, 227. 

wbero more than one indorsee, 249. 
INDOHSEU, 

hill of exchange of, obligation of, 227, 
248. 

INDUCED BREACH, 
contract, of, 101. 

INFANTS, 
bankruptcy of, 63, 54. 
benefit of contracts for, 62. 

Betting and Loans (Infants) Act, 1692, 

66 , 220 . 

bills of exchange, and, 226. 
continuous contracts, 61. 
contracts partly performed by, 64. 
contracts with, 61. 

&1bo statement with regard to age by, 
50 . 

Infants’ Relief Act, 1874, elToct upon 
contracts of, 63, 226. 
leaaes entered into by, 52. 
neoosBsries, 63, 66. 172. 
non-oontinuouB oontracis, 63. 
psrtnere, os, 62. 

provisions of Sale of Gkiods Act, 1893, 
regarding, 56, 173. 
ratification by, 63. 
service, contracts of, with, 62. 
shareholder, as, 61. 
torts, of, 56. 
trading by, 53. 

INFANTS’ RELIEF ACT, 1874. 
efiect upon contracts of infants, 63, 220. 

INJUNCTION, 

remedy by, upon breach of conti^t, 

100 . 

INLAND BILL, 
defimtiem of, 226, 
form of, 223. 


condition under which bound to 
receive travellon, 384. 
liability of, 386 tt eeq. 
lien of, 388, 456. 

limitation of liability of, under Inn- 
keepers Act, 1803, 386. 
loss caused by guest himself, 386. 
points to be proved to moke liable, 886. 
right to Bell goods under InnkeNBpers 
Act, 1878, 389. 

time of commencement of liability of, 
386. 

visitor of guest, 386. 

INNOCENT PARTY TO ILLEGAL 
CONTRACT, 
position of, 73. 

INSANITY OF PRINCIPAL OR 
AGENT, 

termination of agency by, 166. 

INSTALMENTS, 
delivery by, 199, 

INSURABLE INTEREST, 
advance freight, in connection with, 
343. 

assignee of liie policy need not have, 
324. 

creditor may insure debtor to extent of 
debt. 325. 
definition of, 319 . 

fire insuraiieo, m cnimection with, 3218. 
hiisband may insure life of wife, 326. 
life insurance, in contracts of, 324. 
marine msiiranoo, in conuoction with, 
342, 363. 

mastor of ship, of, for wages, 343. 
mortgagee may insure, 329, 343. 
own life, may insure, 326. 
seamen, of, for wages, 343. 
sharoholdcr lias not an, in property of 
company, 319, 329. 

son, father has generally no insurable 
interest in life of, 326. 
trust property, trustee may insure, 329. 
wife may insure life of husband, 326. 
{Seo Marine Insurance. ) 

INSURANCE, 

contract of, is ubetrimae fidei, 26, 308, 
319, 344. 

definition of contract of, 318, 
disclosure in contracts of, 320, 321. 
distinction between contracts of, and 
wager, 31B« 
dr^dble insuranoe, 323. 
insurable interest, 319. 
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IMSITRANCfi [rontimud) . 

Iiunannce (Gambling Foliciei) > 
Aot, 1909, 363. I 

material alteration of risk, 321. | 

parties to oontia(*t of, 318. 
recovery in excess of lou, 323. 
re^insurance, 322. 

(5es Fire Insurance ; Life Insurance t 
Marine loauranro.) 

INBUKAKCE BROKER, I 

definition of, 160. , 

extent to which he is a principal, 160. i 
Uen on policy, 160. 
position nf underwnter, 160. 

INTENTION OF PARTIES, 
effect of mistakes os to, 22. 

INTEREST ON DEBTS, 
award, money due on, 80. . 

bill of exchange on, 89. 
judgment, money due on, 89. 

Law Reform (Misoellaneous Provisions) 
Act, 1934, under, 69. i 

^ liability of surety, for, 299. , 

recovery of under Limitation Act, 
1939. 109. I 

surety, money due to, 89, 306. i 

trade custom, in acoordanoe wiUi, 89. 
written mstrumrat overdue, 89. ' 

INTERNATIONAL RELATIONS OF ' 
THE STATE, • 

illegality of agreements injurious to 

68 . 

INVOLUNTARY BAILEE, > 

liability of, 370. i 

lOU, . 1 

are not negotiable, 286. 
oharaoteriBlicB of, 284. I 

dofinitiun of, 284. 

form of, 286. I 


J 

JOINT AND SEVERAL PROMISSORY 
NOTE, 

liability on, 268. 

JOINT PROMISSORY NOTE, 
liability on, 208. 

JUDGMENTS, 
agents, against, 161. 
oontracts of reooid, are, 7. 
anfbroement of, limitatioa Act, 1989, 
110 . 

interest cm money dne on, 89, 109. 


JUDGMENT SUMMONS, 
married wnman oaa now be comvnittad 
under, 69. 

JUDICATURE ACT, 1873, 
assignment of rights, provisiona as to, 
76. 

JUSTICE, PERVERSION OF, 
illegality of agreements tending to, 70. 

L 

LANDLORD AND TENANT, 
right of distress, effect on, of taking 
a bill, 287. 

writing, contract to let lands or house 
riinidd be in, 41. 


LAND, SALE OF, 
contract is atemmue fidsi, 26. 
Limitation Act, 1939, 110. 

LANDS, TENEMENTS, OR HERE- 
DITAMENTS, 

contract for sale of, within $ 4, Statute 
of Frauds, 42. 


LAPSE, 
offor, of, 13. 

LAY DAYS, 410, 414. 


LEASE, 

assignment of, 79. 
infant cannot enter into, 62. 
more than three yoars, for, must be 
entered into by deed, 41. 

LEEMAN’B ACT, 1867. 
contracts in contravention of, 64, 145. 


LEGAL DISABILITY TO CONTRACT, 
cannot be sunnounteil by appoint- 
ment of agrat, 124. 


LEGALITY OF OBJECT, 


agent paying bets for principal, 62. 
amt receiving beta for prinoi^ 68. 
buL of exchange dated on Bundhy, lU. 
bill of exchange given in reap^ of 
gaming wager, 61. 

bill of exchange given in impoot of 
non-gaming wager, 61. 
dbamp^y, 70, 

civil wrong, aneement to oummit, 6|, 
contraota on Stock Exchange, 82. 


difierencea, Stock Exchange oontnola 
for, 62. 
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LEQAIITY OF OBJECT (eoiKmwd) 
distinotion betweon gaming contracts 
and other wagers, 60. 
effect of illegality, 73. 
gaming and wagering contracts, 60. 
gaming transactions abroad, 64. 
illegality under common law, 68. 
illegality under statute, 60. 
immoral character, agreements of, 70. 
indictable offence, agreement to com- 
mit, 68. 

innocent party to illegal contract, 
position of, 73, 

international relations of the State, 
agieonionts injurious to, 66. 
justice, agirancnts to pervert the 
course of, 70. 

knowledge of illegality by agent, 73. 
Leeman’s Art, 1867, 64. 
legal performance of illegal contract 
will hold good, 73. 
maintenance, 70. 
marriage brocage contracte, 70. 
money in han& of stakeholder, 64. 
money paid on illegal contract, 74. 
public mtorost, agreements injurious 
to. 68. 

public policy, agreement contrary to, 
60. 

public service, agreements injurious to, 
60. 

Rogistratiun of Business Namee Act, 
1016, 66. 

restraint of trade, agreciuents in, 70. 
securitioB lodged as cover for differences, 
62. 

statutory provisions, 60 et neq. 

Stock Exchange transoc Lions, 02. 
Sunday Observance Act, 1677, 65. 
Truck Acts, 68. 
voidability under statute, 60. 

LEGAL TENDER, 
constitution of, 84. 
effect of, 85. 
procedure, 85. 
receipts, 87. 

LEX fVJiL 

determines procedure upon action, 116. 

LEX LOCI CONTRACTUf^, 
deteimines validity of contract, 118. 

LIABILITY OP AGENT, 
principal, to, 138. 
third parties, to, 163. 

Liability of Agent to Principal.) 


LIABILITY OP AGENT TO PRINCL 
PAL, 

bankruptcy of agent, 138. 

broach of duty, 139. 

del credere agent, 125, 138. 

negligence, for, 134. 

want of skill, 134. 

where delegaUon takes place, 132. 

LIABILITY OF BROKER, 
contracts effected, in respect of, 159. 

LIABILITY OF SHIPOWNER, 
Merchant Shipping Act, 1894, under, 
427. 

LIEN, 

accountant, of, 436. 
agent, of, 146. 
auctioneer, of, 162. 
auditor, of, 456. 
banker, of, 101, 454. 
bill of exchange, holder having, is 
holder for value, 245. 
carneis, of, 392, 455. 
cotton printers, of, 454. 
discharge of, 457, 460. 
dyers, of, 454. 
equitable, 458/ 
factor, of, 157, 454. 

freight on goods named in bill of ladmg, 
for, 4J7. 
general, 454.^ 
innkeepers, of, 389, 455. 
insurance broker, of, 160. 
marituuc, 456.^ 
particular, 455^ 
parlnorship, 4387 
posseaeory, 454.'^ 

railway company, of, on passengers’ 

shipowners, for froight, 427. 

Bobcitor, of, 454. 
impai(| seller, of, 204, 455. 
worohouseinou, uf, 455. 
wharfiugcrs, of, 454. 

UFE INSURANCE, 
assignee of policy need not have m- 
Burable interest, 324. 
assignment of policy, 80, 327. 

Aesuranoe Companies Act, 1909, con- 
trolled by, 327. 

creditor may insure debtor to extent 
uf debt, 325. 

definition of contract of, 323. 
deposit by life insurance oompsAies, 
327. 

endowment policy, definition of, 324. 
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UFE IKfiUKANCE (eotUtnueff) 
funeral expeowe, policy to eoBure 
payment of, 325, 326. 

g aming and wagering, by way of, 324. 
uaband baa inaurable inier^ in life 
of wife, 325. 

Induatrial Aaaurance Art, 1023, under, 
826. 

inaurable intereat, 324 ft wq. 
life insurance oorapanies, rontiol of, 
327. 

lump Bum or annuity, ia a ronirart fur, 
323. 

married woman may insure life of 
herself or hunband for her separate 
use, 325. 

own life, may inaure, 325. 
policy for benefit of husband, wife or 
children, 325. 

son, father has generally no insurablo 
interest in life of, 325. 
wife has insurable interest in life of 
husband, 325. 

LIFE INSURANCE POLICIES, 
assignment of, 80, 327. 

LIMITED PARTNERSHIPS, 
assignment of share of limitod partner, 
549. 

body curporato may bo a limited 
partner, 545. 

change in ennstitution of, 546. 
definition of, 544. 
difforencos, setllement of, 549. 
fluty on cajiilal coiitributod by limited 
partner, 647. 
eHSentials of, 544. 
gonorol partners, 466, 544. 
general partnership law, modification 
of, 548. 

inspoc'tion of bfMiks by limiter] partner, 
549. 

introduction of additional partner, 560. 
lialnlity of limit m 1 partners, 466, 544. 
limited partners, 460, 509, 644. 
cannot bind firm, 100, 549. 
cannot dissolve by notice, 550. 
cannot take port in management, 
549. 

rleath or bankruptcy of, 649, 550. 
insanity of, 549, 550. 

Kstriciinn of power of, 549. 
withdrawal of capital, 546, 650. 
partners, maximum number of^, 644. 
registered, must bo, 545. 
regu^tion of, 545. 
wSnding-'bp, 650. 


LIQUIDATED DAMAGES, 
definition of, 07. 

LOCAL ACCEPTANCE, 
bill of exchange of, 238. 

LOST BILL, 
rights in respect of, 257. 

LUOOAGE, 

(Npf Passengers' Luggage.) 
LUNATICS, 

legal disability to contract, 57. 

M 

MAINTENANCE, 
illegality of, 70. 

MARINE INSURANCE, 
abandonment, 356. 
actual total loss, 365. 
advance freight, insurable interest in 
respect of, ,343. 

agent, contract of, offectod by, 344. 
amount of insurance, 386. 
lunignmont of policies, 81, 361. 
at anil from, 335, 350. 
average, 360. 
barratry, 337. 

bottomry, insurable interest in respecl 
of. 343. 

broach of warranty, 347. 
change of destination, 350. 
charges for insurance, insurable interest 
in rosport of, 343. 
claraificntion of policies, 345. 
(‘rmirneui'oment uf risk, 335. 
constructive total loss, 356. 
continuation clause, 341. 
contract must be in writing, 40. 
contract of, is vberrimae fideit 344. 
contribution, right uf insurer to, 358, 
381. 

crew of ship, insurable interest for 
wages, 34^1. 

dofesjsablo or contingent interest, 343. 

ilcfinition uf contract of, 332. 

definition of warranty, 347. 

deviation, 362. 

dist'loBure by insiued, 344. 

doublo insurance, 341. 

duration of risk, 335. 

excepted risks, 336. 

oxcusal ot deviation or delay, 352. 

express warranties, 348, 

extent of contract of, 332. 

floating policy, 346. 

form of policy, 338. 
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MARINE INSURANCE {amHnutd) 
F,F.A« okuBo, 839. 

free from pa^cular average, loaa of 
Bubjeot matter warranted, 356. 
of capture, etc., clause, 339. 
gahiixig and wagering poUoiea, 342. 
penersd average loss, 358. 
implied wairanties, 348. 
incbqpaaree clause, 341. 
insurable iuterest, 342 et aeq, 
insiired having no interest at time of 
loBB, efTect of, 342. 
iettiBon, defmition of, 337. 
kwlul, implied warranty that adven- 
ture is, 348, 

lender of money on bottomry or 
respondentia hu influrable interest, 
343. 

" ktteiB of mart and cuuntormart, 337. 
liability of underwriters, 362. 

Lloyd's average bond, 360. 

Uoyd’B, corporation of, 331. 

los^, 362, 355. 

lost or not lost, 336, 343. 

Marine InBurance (Gambling PoUcies) 
Act, 1909, 303. 

xniuitcn', iiiHurablc iiitorcRt for wages, 
343. 


ineofflire of indemnity, 363 at aeq. 
memorandum, 338. 
mi:ked policy, 346. 

loortgagee, inBurablo interest of, 844. 
mortgagor, insurable iiiterost of, 343. 
movablm, no warranty of seaworthiness 
except as to ship, 350. 
nationality of ship, 348,' 
non-campliaiico witli UfOrranty, when 
excuBod, 347. 

owner of property, insurobln mtorest 
of, 344. 

partial loss, 354, 367. 
partii'ular average 1 o.jh, 357. 
parties and subject-matter, 335. 
perils of the sea, 336, 
pirates, definition of, 336. 
policy, 332, 345. 

policy attaching while ship in port, 349. 
ports of call, 330. 

F.F.T. poUcies, 342, 364. 
premium, the, 341, 362. 
professional accountant, audit of ac- 
counts of Lloyd's underwriters, 331. 
latificiation of cimtract made by agent, 
345. 

re-insimnee, original insured has no 
right in respect of, 343. 
representation, when true, 346. 
nspondentiB, inFturable interest in 
respect of, 343. 


MARINE INSURANCE (con^jniisd) 


restiBinta and detainments of kingi, 
princes, and people^ 337. 
return of piemiiim, 362. 
li^ts of insureir on payment, 360. 
riSks, 336. 

rules as to voyage, 360. 
rules of Lloyd’s in respect of under- 
writers, 331. 

running down clause, 340. '' 

seaworthiness, implied warranty of, 
348. 


seaworthiness, no warranty of, in time 
policy, 349. 


B.6., 334. 

ship and msater, name of, 335. 
ship warranted neutral, 348. 
slip, 332. 

special clause of policy, 337, 

Btranding, definition of, 338. 
subrogation of insurer, 360. 

Suoz Canal clause, 339. 
suing and labouring clause, 340. 
thieves, definition of, 336. 

Third Parties (rights against insurers) 
Act, 1930, 304. 
time policy, 324, 346. 
total loss, 363, 356. 
tibemmaa fideit contract of, is, 344. 
under-insurance, 360. 
underwriter may re-insure, 343. 
underwriters, 331. 
unvalued policy, 346, 353. 
valued policy, 346, 353. 
vo 3 rago policy, 346. 
voyage to be performed in dilferant 
stages, 349. 

wages, master and crew have interest 
in To^ct of, 343. 
waxTantios, 347. 

” well ” or " in good safety," warranty 
of, 348. 


MARINE INSURANCE POLICIBS, 
assignment of, 81, 301. 
contract must be in writing, 40. 
form of, 333r 


MARKET OVERT, 

City of London, and, 194. 
purchase in, 27, 194. 
rules as to, 194. 

safe to shopkeeper, not within, 195. 
stolen goods sold in, 195. 


MARRIAGE, 

Bgreemmts in consideration of, within 
1 4 of the Statute of Vnrads, 46. 
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MABEUOS BROGAGE CX)NTRACTS, 

illegality 7o. 

MAKKUGE SETTLEBCENTS, 

§ 4, Statute of Eraude, and, 45. 

married women. 

advertisement by husband i^udiating 
liability, 168. 

aftoir-acqfuiied estate, may bind, 68. 
agency of necesHity, 166. 
ante-nuptial debts^ liability of husband 
for, 68. 

business ranried on by, 68. 
contractual ability of, 58. 
desertion by husliand, 167. 
fern wle, nontraots as, 68. 
forbidden to pledge or^it by husbemd, 
107. 

implied authority, extent of, 166, 
judgment summons, can bci committed 
under, 69. 

judically Boparatod, 168. 

Law Refonn Act, I0!t5, effect of, 68, 60. 
liobihty of husband, 68, 168. 
living apart from husband, 168. 
personal remedy against, 56. 
restraint on anticipation, 60. 
separate estate, may bind, 68. 
trade or businchH carried on by, 68. 

MASTER AND SERVANT, 

contract for services for a year, 46. 

MATE'S RECEIPT, 
use of, 419. 

MEMORANDUM, 4, SALE OF GOODS 
ACT, 1893 

contents of, nilcH os to, 47, 176. 
part payment as alternative to, 176. 
signature by agent, 177. 
when necessary, 47, 173. 

MEMORANDUM, § 4, STATUTE OF 
FRAUDS. 

absence of, effect of, 44. 
ooDSideration must generally be stated 
in, 43. 

contents of, 42. 
guaroot'OeSi 46, 292. 
may be brought into existence at any 
time before commencement of action, 
41. 

may consist of various documents, 43. 
parol eviitonce is allowed to connect 
doouments, when, 43. 
rendered xiocessary by qiecial oharooter 
of oontraoia, 45. 

gignatiire of party to be ohorged 
aaseottBl to, 44, 


MEBOANfTILE AGENT, 
definition of, 166. 
goods on sale or return, and, 192. 

MERCHANTABLE QUALITY, , 
implied oondition as to, 186. 

MERCHANT SHIPPING, 
bottomry and respondentia, 466. 
payment of bottomry bonds, 467. 
respondentia, 468. 
salvage, definition of, 429. 
Boawoithmess of ship, 4J0, 422. 
transfer of property in Britiah ship, 41. 
wages of seamen, 456. 

MERGER, 

application of doctrine of, to pontmcts, 
31. 108. 

MISREPRESENTATION, 
agent, by, 20, 161. 
authority by agent, of, 26. 
damages, when obtainable, 26. 
definition of, 25. 
distinguished from fraud, 26. 
prosjiootuB, in, 26. 

remedy of injured party in respoei of, 
26. 

writing nocoHsary m coriain cases, 28. 
MISTAKE, 

assumption of ialse name by one of the 
parties, 21. 
ciluct of, 24. 

existence of things contracted for, as to, 

22 . 

feet, of, 21. 

identity of parties, as to, • 
intention of parties, as to, 22. 
law, of, 20, 

Liinitation Art, ID39, 113. 

nature of a written document, as to, 23. 

subject-matter, as to, 22. 

MONEY, 

mortgage, recovery of, Limitation Act, 

1036 , no. 

paid on illegal contract, 74. 
recovery of, when paid under a mis^ 
take of fact, 24. 

recovery of, when paid under a mistake 
of law, 24. 

stakeholdecB, in hands of, 64. 

MONEYLENDERS, 
hoais of calculation of interest, 67. 
canning on businesB, in different niutm, 

oertificate required, 66. 
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MONEYLENDICRS {cwtinued) 
oompoimd interest not allowed, 67. 
contracts of, 66. 
mterest on loan, 67. 
imitation Act, 1939, 109. 
Moneylenders Acts, 1900 and 1927, 06. 
pawnbrokers, who are, 60. 
priK'e^ngB a^inst boirower, 67. 
societies excluded from operaiion of 
Act, 66. 

MORTGAGE, 
book debts, of, 442, 
contributory, 442. 
drfinition of, 438. 
equitable, 441. 
equity of redemption, 439. 
foreclosure, 440. 

insfuranee of mortgaii^ property, 329. 
interest, recovery of, under Limitation 
Act, 1939, 109. 
land, of, 438. 
legal, 41, 438. 
life policies, of, 444. 

money, recovery of, Limitation Act, 
1939, 110. 

mortgagee, onfun'emont of claim for 
payment by, 440. 

pl^ge and, distinction between, 452. 
possession by mortgagee, 440. 
receiver, appointment of, 440. 
sale by mortgagee, 440. 
second, 442. 

N 

NECESSABIES, 

children personally liable for, when 
ordered, without consent of father, 
168. 

husband must provide his wife with, 
166. 

liability of infants for, 53, 55, 172. 
provisions of Sale of Goods Act, 1893, 
regarding, 55, 172. 

NECESSITY, 
agent of, 127. 
wife as agent of, 166. 

NEGLIGENCE, 
liability of agent fur, 134. 
liability of bailee for, 369. 

NEGOTIABILITY, 
ohamcteristics of, 216. 
definition of, 216. 
efl^ of, on contrarcts, 81 . 


NEGOTIABLE INSTRXTffiENTS, 
bills of exchange, 217 ef ssq. 
bills of lading, are not, 217. 
characteristics of negotiability, 216. 
debenture bonds, 216, 217. 
form of I 0 U, 285. 
instruments which are, and are not, 
negotiable, 216. 
lOU, 284. 
negotiability, 216. 
payn^t by bill or cheque, 84, 287. 
promissory notes, 216, 217. 
stamp duty on bills, notes, etc.» 285, 
286. 

Statute of Limitations regarding, 287. 

(tS'ee Bills of Exchange : Cheques ; 
Promissory Notes.) 

NEGOTUTION, 
bill of exchange of, 246. 
blsnk, indoisemont in, 247. 
facultative indorsement, 247. 
indoisemont and delivery, by, 247. 
overdue bills, of, 250. 
restrictive indursement, 247. 
san fraitt indorsement, 248. 
sarwi recours indorsement, 247. 
speciaJ indorsement, 247. 

NON-CONTINUOCS CONTRACTS, 
infants, of, 53. 

NON-DISCLOSUKE, 
agent, by, 148, 160, 344. 

NOTARY, PUBLIC, 
defimtiuii of, 240. 

procedure ol. on dishunoui' of bill, 240. 
NOTICE, 

di^oDour of bill of exchange, 261. 
principal should give, on detonnination 
of agency, 156. 

NOTING, 

bill of exchange, re 240. 

“ NOT NEGOTIABLE,” 
effect of, 271, 27K. 

NOVATION, 

discharge of contract by, 83. 
retiring partner, 495. 

0 

OFFER, 

acceptance, is made irrevocable by, 14. 
acceptance must agree with terms w, 16. 
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OFF£H {tm^ued) 
oouKimnirAtimi of, 11. 
death of either 'party before acceptaaoe, 
13. 

effect of tenoB not appearing on face 
of. 12. 

executed under seal, is irrevocable, 10. 
faiiute to accept m stipulated manner, 

13. 

faihire to accept within prescribed or 
reasonable time, 13. 
genera] offer, 19. 
irrevocable by acceptance, 14. 
lap^ of, 13. 

made by post, revocation of, IK. 
may be by words or conduct, 10. 
may be made generally, 11. 
may be revoked before acceptance, 13. 
must be ooinmimicatod to offeree, 11, 

14. 

revocation of, 13. 

revocation of, must be communicated 
to offeree before acceptance, 13. 
statement of intention not an, 19. 

'' subject to contract,” 16. 
tender may be a standing offer, 13. 
terms not appearing on fai'c of con- 
tract, 12. 

ways in which, can be made, 10. 
withdrawal of, when time is given for 
acceptance, 14. 

(iScp General Offer). 

OFFEROR, 

bound by acceptance though not 
brought to his knowledge, IH. 
who IB, 16. 

OPERATION OF LAW, 
bankruptcy, 81, 109. 
disehargo of contract, by, 108. 
ineigcr, 31, 108. 

Statute of Limitations, 109. 
transfer of rights under contra.ct by, 
81. 

OROER BILL, I 

liabilitv of transferor by delivery only, | 
249.‘ ‘ I 

transfer of, 246. 

transfer of unindursed, effect of, 249. 

OVERDUE BILLS, 
may be accepted, 229. 
negotiation of, 250, 260. 

OWNERSHIP, 

passing of, on sale of goods, 175, 189. 


P 

PAID AUENT, 
skill to be exercised by, 134. 

PARENTS, 

dhildrcn are not agents of, 168. 

PAROL CONTRACT. 

(Sae Contracts.) 

PAROL EVIDENCE, 
memorandum under § 4, Statute of 
Frauds, in connection with, 43. 

PARTIAL ACCEPTANCE, 
bill of exchange, of, 233. 

PARTIAL BREACH, 
contract, of, 94. 

PARTICULAR FUND, 
payment of bill of exchange out of, 223. 

PARTNER, 
agency of, 165, 472. 

(l^s, execution of, 166. 
definition of, 465. 
implied power of, 166. 
limited partner cannot bind finu, 166^ 
467. 

poruliority of partnership agency, 166, 

472. 

pledging of firm's credit by, 166. 
may appoint agent to examine firm's 
books, 166. 

restridion on powers of, 166, 467. 
PARTNERS, 

acc'uunts and infoniiatiim, iu render, 
521. 

acting, 466. 

acts m relation to the business of the 
fjnu, 493. 

admissions and representations, 490. 
advances by, 46. 
agency, extent of, 489. 
agents, are, 473, 489. 
arbitration, submitting to, 492. 
authority of, 490. 

average contribution, are entitled to, 

473. 

hamster, as such, cannot enter inte 
partnership, 465. 

bilLa and other negotiable instrumeotB, 
491. 

books, aaoese to, 510. 
borrowing money, 491. 
buying, 491. 

capital, shares of in absence of agreo^ 
ment, 507. 
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PAKTNEKS (eorUiniud) 
oondort oC prejudicial to finn* 627. 
contract of novation, 496. 
convicts, 469. 

debts and oontraots of finn, liability for, 
484. 

defrauded, rights of, 533. 
dozmont, 406. 
duties of, 620. 
engaging sorvants, 491. 
equitable lien, 628. 
equitable mortgage, 491. 

^^ulsion of, 610. 

fum name, rights of partners against 
third parties, 604. 
general, 406, 477. 
good faith, to act in, 620. 
guaranteoB, 500. 
holding out, 600. 
implied authority of, 490. 
inoiq)able, 527. 
incoming and outgoing, 494. 
infants, 468. 

liability for debts cnntraried before 
becoming a partner, 404. 
liability for debts incurred before 
Tptiremont, 496. 
liability of, 466, 484. 
lion of, 628, 629, 633. 
limitation of authority, 473, 481, 400. 
limited {aee alFio "Limited Partner- 
ships"), 406, 609, 610. 
lunatic, 626. 
married women, 468. 
notice of dissohitiou. 499. 
notice of retirement, 498, 
notice to, operating an notice to the 
firm, 494. 

not to compete with firm, 631. 
novation, 495. 
outgoing and mcoimng, 494. 
outgoing, rjetuniiiiiatiun of shore of, 636. 

amount duo to, is a debt, 542. 
permanently incapable, 627. 
pledging goods or personal cliattels, 49L 
pled^ng the firm's credit, 493. 
princip^ as well as agents, ore, 473. 
private profits, to account for, 521. 
profits srfler dissolution, right of retiring 
partner to share in, 634. 
prmits, shares of. in absence of agree- 
ment, 607. 

feoeiving payment, 491. 
retain of premium of additional partner, 
630. 


ri^ts of, 504. 
nues as to rig] 


les OB to rights and duties of partners 
in the absence of agreement, 607. 


eecrot, 466. 


PARTNERS {eimtinu 0 d) 
selling, 491. 

share gross returns or profits without 
be^, 463, 474. 
solicitor, 470. 
solicitor, employing, 491. 
substituted, agreement as to, 589. 
torts, liability for, 486. 
trust, breach of, 487. 
trust money improperly employed in the 
partnership, 488. 

PARTNERSHIP, 

accountants, 492. 

Booounts and information, partnen U 
render, 621. 

accounts, clause in agroement, 481. 
agency, 165, 472. 
agency, extont of, 489. 

Bgreumont and third parties, 481. 
agroement, arbitration clause in, 619. 
Bgreoment, breach of, 527. 
agreement in writing, desirability nf 
479. 

Bgreemont, important claufxis in, 480. 
agricultural, 492. 

appointment of a receiver of propert 
of, 629. 

osBignTnents, 616. 
at wiU, 517, 524, 525. 
banking, 492. 

barrister us such, cannot enter into, 46." 
books tf) be knpi at place of buBineh« 
508. 

breach of agroement, 527. 
capacity to entor into, 467. 
capital, interest on, 509. 
capital, loss of, 540. 
onpital, shoroB of, in abaonoe of agree 
mont, 507. 

character of partnership property, 511 
ciiKuna propnetors, 492. 
commiBHion agents, 492. ^ 

common properly, 463, 474. 
continiiatiun of authority, 528. 
oontinuod after expiration of term, 51^ 
contract, n^latlomihip is one of, 452. 
conversion of partnership property, 61^ 
deceased partner's legfu penonal ref 
resentativo bound by partnetshi 
agreement, 482. 
definition of, 463. 
dissolution of, by bankruptcy, 625. 
by breach of partoenhip agree 
inent, 627. 
by death, 626. 

by decree of the Court, 526. 
by effluxion of time, 534. 
by illegality, 525. 
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PABTKfiKSHlP icomtnwd) 
diMolatioii of, 
by Dotioo, 524. 

by termixiatioii of adventure, 624. 
by war ngainat country of partner, 
626. 

can only be carried on at a loss, if, 
627. 

notice of, 4«tt, 49^, 624, 627. 
where juk and equitable, 627. 
distribution of aeaetH after dissolution, 
rules as to, 540. 

enemy country, partner being subject 
of. 470, 626. 

eaceoution on partnerHhip prciinrty, 614. 
existence of, rules for detenmning, 474. 
express assignmeiitB, 616. 
firm naane, rights of partners against 
their parties, .504. 
goodwill, 613, 637. 
illogal asaonation, 470, 52i>, 626. 
interest on capital, 500. 
involuntary assignmonts, 616. 
joint ownership, not partnenihip, 465, 
474. 

joint tenancy, not partnership, 406, 474. 
just and oqiiiLable lo dissolve, where, 
627. 

legal and merrautile idea ol, 472 
liability of, 473. 
liability of partners, 484. 

Uen. 528, 529, 533. 

limited (res Limited Partnorshipa "). 
loon by a person, interest to \ary with 
profits, 475. 

loss, can only be earned on at, 527. 
lunatic, 467. 

may exist without the knowledge of 
the parties, 477. 

morcantilo and logal idea of, 472. 
mining, 492. 

notice of dissolution, 408, 499, 624, 627. 
part ownership, 474, 
profits after di^lution, right of retiring 
partuor to share in, 534. 
profits, disro of, in absnnre of agree- 
ment, 607. 
property of, 611. 

character of, 512. 
exocution on, 614. 
express aiwigninont of, 616. 
conversion 614. 
involuntary easignments of, 610. 
receiver of property oC appointment of, 
629. 

Kegistration of Business Karnes Act, 
1916, 605. 

remuneration of servant or agent of, 
by gharo of profits, 474. 


PARTKSASHIP (ootdmued) 
share of gross returns or profits without 
being partner, 462, 474. 
solicitor, as such, cannot snter into, 
470. 

third parties and the pertnenhip agree- 
ment, 481. 

toH, partners liahiiiiy fbr, 480. 

'trjst money improperly employed in 
the partnership, 486. 
vberritnat /ufei, partnership ognemiBni 
U. 463, 620. 

variation of terms of, 606. 
war, dissolution if partner doiuioilod 
in onemy country, 470, 626.^ 
widow or child of a deceased portnar 
reoeiving an annuity or pomon.Uf 
profits, 474. 
will, at, 517, 524, 525. 
written agneiuont, dobirafaility of, 479< 

PART PAYMENT, 

effect of, in oouiraistB under g 4, Sale of 
Gfoods Act, 1893, 173, 176. 

PASSENGERS' LUGGAGE, 
olook room luggage in, 407. 
liabibty of company for luggage on 
platfonn, 406. 

lien of railway company on paaongere* 
luggage, 407. 
lively of sorvaui, 40f>. 
luggage carried in (’uiiipartmenl with 
pasHonger, 401. 

liorsoiial luggage, what is, 406. 
porter, agency of, 404, 406. 
railway company is insurer of, 403. 
traveller must be in same train, 405. 
value, if above £25, must bo declared 
and increased charge paid, 403. 
warehousing luggage, 407. 

PAST CONSIDERATION, 
will not generally support a cuntrort, 
39. 

PAWNBROKERS, 
destruction of goods by fire, 464. 
goods pledged, time during which 
redeei^blo, 463. 

interest chargeable by, 453. ^ 

loss of pawn tickets, 464. 

Pawnbrokers Act, 1872, application oi^ 
462. 

pawn tickets, 453. 

pledm above £10, 462. , 

purchase of goods by, 464. 

PAYEE, ^ 

definitioa of, in relation to bolla pf 
exchange, 219. 
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PAYMENT, 
anpropriation of, 60. 
biU of exchangei by, ofTect of, 64, 267. 
diBobarge of bDl of ezchange by, 204. 
diBoharge of rontraot by, R4. 
intOTBBt on debts, 68. 

Iflgal tender, 64. 

presentment of bill of exchange for, 257. 
recoipts, 67. 

smaUer sum in Hatisfaction of larger 
amount, of, 37, BO. 
third party, by, 84. 

PENALTY, 
definition of, B7. 
diatinet from damagen, 97. 

Limitation Act, 1930, 109. 

PERFORMANCE, 
discharge of rontraot, by, 63. 
failure of, 92. 

legal, of illegal contrart will hold good, 
73. 

PERISHING OF GOODS, 
liability in reaprrt of, 179. 

PERSONAL SERVICE, 
no Hpecifir poiformanre of rontrarts of, 
99. 

PHYSICIANS, 
contractual diaabihty of, 50. 

PLEDGES, 

blank transfer, effect of as pledge, 452. 
default by pledger, effect of, 451. 
definition of pledge, 157, 450. 
document of title, of, 167. 
liability of plodgtn', 451, 
moaning of, 157, 450. 
mortgages and, distinction between, 
452. 

pawnbrokers, 452. 

possession of subject-matter, 450. 

property in, 451. 

rogisternd stocks and shares, pledge of, 
452. 

sale or return, goods on, 192. 
stockbrokem, pledge of securities by, 
451. 

undertaking of person pledgii^ securi- 
ties for loan, genera] provisions of, 
451. 

undertaking of pledgee, 451. 
luse of goods pledged, 461. 
warranty of title by pledgor, 451. 

(iSfsa Pawnbrokers.) 


POLICY. 

assignment of fire insuranoo, SSL 
assignment of life, 80, 327, 
assignment of manne, 81, 361. 
endowment, 324. 
floating, 346. 

marine insurance, fonn of, 333. 
mixed, 346. 
mortgage of, 453. 

P.P.L, 342. 
time, 345. 
valued, 346, 363. 
voyage, 345. 
unvalued, 346, 353. 

POLITICAL STATUS, 
contractual ability affected by, 48. 

POSSESSION, 
right of buyer to, 197. 

POST, 

acceptance of offer by, 16. 
contrart made through, 18. 

PRESENTMENT, 
aiTeptance, for, 229. 
payment, for, 257. 

promissory note, of, when payable on 
demand, 269. 

PRESENTMENT FOR ACCEPTANCE, 
bill of exchange of, rules governing, 229> 

PRESENTMENT FOR PAYMENT, 
excuses for delay or failure, 250. 
rules as to, 257. 

PREVENTION OF COR lUPTION 
A(T. 1906, 
efTotd [)f, 136. 

PRICE, 

sale of goods, in ronncctmn with, 180. 
PRINCIPAL, 

agent must not deny title of, 134. 
agent’s authority caimut exceed powei4 
of, 130. 

agent’s remuneration does not depend 
on benefit to, 142. 

appointment of agent by ratifica^u 
by, 129. 

bribe, rights of, where agent aodmis a, 
137. 

determination of agency, 155 H ss}** 
duties of agent to, 133 et aeq. 
estopped from denying ogeati^ 
authority, 131. ) 
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mUKOPAL icenUnued) PBOFD^MAL STATUS, 


MJIMmmI or implied ameiit neo w w i y 
to valid im by agent, 132. 

9 :^t to wbioh iDBunnoe broker ia a, 

lia^ty ofp for agent’e acta within 
oateirable aoope of authority, 144. 
muaa )w in exutenoe at time of agent’e 
act, 129. 

muBt have fbU knowledge of all material 
drsamBtanoeB before ratifioation, KIO. 
non-diaokeinv of existence of, effe^ of, 

149. 

non-diaoloaure of identity of, effieot of, 

150. 

not bound by acts of aub-agents where 
dekgbtkm has orcuired without hia 
i'onaent, 133. 

notira ahould be given by, upon 
dotomunation of agency, 1R6. 
r^ta of agent againat, 139 el $eq. 
righta of, where agent takea aecrot 
cominiaaion, 137. 

PRINCIPAL AND THIRD PARTIES, 
arta of agent, within oatenaible aoupe 
of autl^ty, 140. 

agent may make himaelf persiinally 
liabl^ 14H. 

authori^ of agent to execute dee^l 
for pindpal, 140. 
authority of the agent, 146. 
credit given to agent where, 150. 
deed, when principal ia h'able under, 
148. 

exiatenoe of prinripal, where not ilia- 
closed, 148. 

factor, pomtion of, 150. 
foreisn principal, 147. 
fraud oragent, 151. 
identity of principal, where not die- 
cloaed, 150. 

liabihty of principal, 147. 
miarepreaentation by agent, 151. 
non-diBoloaure by agent, 151, 
aetKiff againat agent, 149. 
aet-off againat footer, 150. 
torta of amt, 151. 
undiacloaed principal, 148, 150. 

PRIVITY OF CONTRACT, 
principal and agent'a aubatitute, may 
arise between, 183, 

PROCURATION BIQNATURR, 
bill of exehange on, effect of, 287. 
lialg^ of peiBon signing per pro,*’ 

“per pro” indoraement, 337* 


OQtttraotual ability affMed by, 50. 

PROHlBmON OF TRANSFER, 
biU of exchange of, effbot of; 350. 

PROMISEE, 

oonrideratjon muat move from, 36, 

PROMISSORY NOTE, 
bank notes a form of, 384. 
hilla of Bxohaoge, proviaiona aa to, 
applicable to, 270. 
definition of, 268. 
delivery of, 266. 
forma of, 268, 269. 
joint, 268. 

joint and aevaral, 268. 
must be in writing, 40. 
obligation of mato, 368. 
payable at particular plaoe, 269, 
presentment of, whm payable on 
demand, 269. 

Rtampiim of, 286. 

(iSfM Bills of Exchange ; Negotiable 
Inatrumenta.) 

PROPERTY, 
right of buyer, 197. 

sale of goods, in connection with, 158, 
189. 

time of transfer of, 189. 
PROSPECTUS, 

ai^intment of agent to sign copy for 
filing, 126. 

misrepfesentaiion in, 86. 

RUBstatement in, liability for, 26. 

PROTEST, 

bill of exchange of, 280, 240, 
promiasoiy note, of, not required, 270, 

PROXY, 

muat be in writing, 127. 

PUBLIC POLICY. 

oonsideration must not be contrary to, 
89. 

illegality of agreements contrary to, 

68 . 

PUBLIC SERVICE, 

ill^lity of BgreementB injurioiiB to, 

Q 

qVAUFIBD AOCEFTANCE, 
m of Bxalunio of, >81. 


X 
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QUANTITY, 

ezoesB or dofioienoy in ddJvery of 
goods, 198. 

QVANTUU MEBmT, 
action for, upon breach of contract. 9i), 
100 . 

definition of, 100. 

R 

RAILWAY COMPANIES AS CAR 
RIKRS, 

animals, liability of company for, 402. 
common carriers, railway companiPH 
acting as, 399. 

extent to which bound to carry pas 
sengcrs, goods, etc., 400. 
land and sea tnuuit, contract of, 30$. 
103. 

passengers, carriage of, 407. 
passongors' luggage, 403. 

Railway and Canal Trai&o Act, 1854, 
provisions restricting the right to 
contract out of liabiUty, 400. 
Railways Act, 1921, provisons of, 
308 et aeq, 

signaturo to contract, necessity of, 40], 
402. 

apocial coniracta by, 300, 401. 

RATIFICATION, 
agent must act as such, 120. 
appointment of agent by, 120. 
infants, by, 54. 

marine inburanoe policy, of, 346. 
principal must be in existence, 129. 
principal must have full knowledge of 
material circumstancos, 130. 
relation back, 130. 
withdrawal by third party, 130. 

RECEIPT, 
for money paid, 87. 

Sale of Goods Act, 1803, § 4, 174. 

Rale of Goods Act, 1803, § 36, 176. 

RECEIPT ON BILL OF EXCHANGE, 
effect of, 217, 248, 283. 

RECEIPTS, 

exemptions from stamp duty, 88. 
rules as to, 87. 

RECOGNIZANCES. 
oontraotB of record, are, 7. 

LimitationB Act, 1930, as to, lOB. 

RECORD, 

Gonlnots of, 7. 
estappd by, 81. 


REFUSAL TO DELIVER GOODS, 
effect of, 201. 

rp:gistration, 

bills of sale, of, 448. 
debentures, of, 444. 

REGISTRATION OF BUSINESS 
NAMES ACT, 1016, 
effect on contracts, of non-regisiration 
under, 66. 

RE-INSURANCE, 
meaning of, 322. 

REMEDIES FOR BREACH OF CON- 
TRACT, 
damages, 05. 
injunction, 05, 100. 

(juaufum meruU, 96, 100. 
specific perfurmanco, 96, 98. 

REMUNERATION OF AGENT, 
cnnlroUed by express contract, 139. 

I Loos lu t depend on benefit to principal, 
141 

right to, 139. 

fransactions arising after employment 
has CPOBod, in reapect of, 141 
what agent must prove when claiming, 
141 

agent where cannot recover, 143, 

RENUNCIATION, 
agency, of, by agent, 166. 
disfdiarge of contract by, 91. 

RE-SALE BY SELLER, 
conditions under which good, 208. 

RESERVE PRICE, 
auction Balae, at, 163. 

RESPONDENl'U, 
lender has insurable interest, 343. 
raising money on, 468. 

RESTRAINT OF TRADE, OONTBAI 
IN, 

consideration neoessar)', even thou'*' 
under seal, 35, 72. 
legality of, 70. 

RESTRAINT ON ANTICIPATION, 
married woman, property of, 69. 

RESTRICTIVE INDORSEMENTS, 
bills of exchange, of, 247. 
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REVOOATION, 
wUmcYt off by prinoipal, IM, 
oner, of, before arceptaaoe, IS. 

REWARD TO BAILEE, 
agittters, 372. 

goods warehoused, where, 372. 
work performed on goods, 371. 

REWARD TO BAILOR, 
hire purchase agreements, 371. 
liability of bailee, 369. 

RIGHTS OF AGENT AGAINST PRIN^ 
CIPAL, 

absence of agreement, in, enlitled to I 
reu'^onable romunoration, 139. 
agent must prove tliat transaclinu was | 
(hie to his agency when claiming 
n^rouneratioii, 142. I 

caspR where Agent cannot recover re- 
muneration, 143. 

esEprofls contract will control remunera- i 
lion, 142. 

indemnity, 144. ' 

induiunity, right of, where, eontonmng | 
to illo^l costoin, 146. 
lien. 146. 

remuncraliuii, 139. 

romiuieration doos not depinul un 
benefit to principal, 143. 
remuneration in roiipeot of transairtions 
arising after umployment has coaseil, , 
142. ' 

right of action against principal, 146. 
Solo agents, rights of, 144. 
stoppage f'n fransUUf 146. 

RIGHTS OF PRINCIPAL, 
bribe, where agent takes, 137. 
secret rnmimssion, whore agent iakrs, 
137. 

(iSVi> Duty of Agont to Principal.) 

S 

aK OF CU)0O», 
aecoptance, 174, 176, 193, 201. 
«u‘ceptanoe and receipt, 174, 176. 
agreement to sell, 171. 

* appiopiiation, 191. 
uMiTrlained goods, 189. 
bill of lading and bill pf exchange, lules 
an to when forwarded to buyer, 191. 
196. 

biU of lading, transfer of, 196. 
breach of condition, 181, 203. 
breach of contract, 201, 209. 
bmach of warranty, 181, 202, 


I SALE or GOODS {ootUkiMd) 

' buyer, rights of, 197. 

I buyer, when seller may sue, 209, 

! (opacity to contract, 172. 

I rairier, deliveiy to, 200- 
I cheque by post to satisfy, | 4, Bala of 
Goods Act, 1893, 176. 

C.l.F^ contracts, 209. 

City of London, market overt in, 104. 
I'onditious, 181. 

contract for work, f4, Sale of Goods 
Act, 1893, does not apply to, 178, 
ronLraot not to be peifomied in year, 
178. 

contract of, 171. 
contract under, § 4, 47, 178. 
damages, measure of, 201. 
dealer notifying no warranties given, 
effect of, 183. 

defective title of seller, 106. 
definition of contract of, 171. 
fleliverablo stato, 100, 198. 
delivories incorrect, 198. 
delivery and payment are oonoumnt 
ponditions, 107. 

(ielivory by inatalmonts, 190. 
delivery, rules as to, 197. 
delivery when goods in hands of thhed 
penuD, 108. 

description, sale by, 184, 191. 
detorioratiou in transit, 200. 
eamost, something mven in, 173, 175. 
examination of ^ods, 1K4, 187, 201. 
oxproHB warranties and conditions, 181, 
fitness, reasonable, implied conation 
as to, 186, 188. 

F. 0. B. contracts, 213. 
form of cuiitract, 172. 
fraud, obtained by, 27, 103. 
future goods, 171, 179, 191. 
goods, definition of, 171. 
human consumption, for, 187. 
implied conditions, 183, 184. 
implied terms in all contracts of sab, 
1H3, 188. 

iiimli^ warranties, 182. 
iniants, 55, 172. 
hen, 204, 208, 454. 
market overt, rules as to, 104. 
iiieinonuiduin in writing, 176, 177. 
mercantile agent and goods ou sab or 
return, 192. 

inerchantabb quality, implied non* 
dition oS to, 186. 

misappropriation by third part}*, 179. 
necessarioB, 65, 172. 
non-deliveiy, damages for, 201. 
ownership, passing of, 174, 189. 
particular purposes, implied warranty 
of fitness for, 186, 
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SALE OF GOODS {continued) 
partieB, of, 197. 
port payififliit, 173, 175, 
patented goods, 187. 
perishing of the goods, 179. 
place of delivery, 197. 
poBBBBBion, right of buyer, 197. 
price, the, 180. 
property, right of buyer, 107. 
prmrty within meaning of Sde of 
Goods Act, 1893, definition of, 171. 
proviflionB of | 4 of Hale of Goods Art, 
1898, 47, 173. 

quantity, excess or deficiency in de- 
livery, 108. 

receipt of goods, 174, 175. 
refuse to accept delivery, 198, 109, 209. 
refiiBal te aoo^t goods, 201, 209. 
refusal to deliver, 201. 
re-salo by seller, conditions under 
which go^, 208. 

right of 'disposal, reservation of by 
boHbt lOl 

risk, iw^'of, 1H9, 200, 212, 213. 
sale or return, gnoils on, 191. 
sales by auction, 161, 209. 
sample, sale by, 183. 

'sea transit, carriage involving, 200. 
seller, right of, 204. 
specifld dunage, 202. 
apeoifie goods, 180, 189. 

Bpeoific performance, 98. 203. 
statutory provisions as to implied 
warranties, 188. 

stolen goods sold in market overt, 195. 

stoppage tn transiPu, 206. 

time for delivery, 198. 

title of seller, 193, 196. 

trade name, goods sold under, 1H7. 

transfer of property, 189. 

transit, when complete, 207. 

imaaoeitained goods, 189, 191. 

unpaid seller, rights of, 204. 

vamtion by tmrd part}', 180. 

voidable title of seller, 191^^ 

warranties, 181, 188. 

work, distinction between, and, 178. 

{See Bale of Goods Art, 1893, Con- 
tn^s under | 4.) 

BALE OF GOODS ACT, 1893, CON- 
TRACTS UNDER i 4. 
aoo^tanoe as sJtemath'o to inemo- 
landum, 173. 

acoi^tance, meaning of, 174, 175. 
appointment of agent for oontraots 
nndBr, 127, 177. 

chOBBl hi action not within purview 
of BBotiim, 47. 


SALE OF GOODS ACT, 1898 (oonriausd 
consideration need not appear, whet^ 
47. 

earnest, 178, 175. 
must be in writing, when, 47, 173. 
note or memorandum in writing, when 
neoeBsary, 47, 17.3. 
part payment, effect of, 173, 175. 
rules as to contents of memorandum, 
42, 47, 176. 

value must be £10 or more, 47, 173. 
(iSfee Sale of Goodjf.) 

SALE OR RETURN, 
mercantile agent and goods on, 192. 
pledge of goMB on, 192. 
transfer of pniperty in goods on, 191. 

SALVAGE, 429. 


SAMPLE, 
pSale by, 183. 

SANS FRAIS, 
indorsement, 24K. 

SANS RECOVRS, 
indorsement, 247. 

SEALING, 
deed, of, 8. 

SECRET COMMISSION, 
ri^ts of principal when) agent takes, 
125. 


SECRET PROFITS, 
a^t must not make, 137. 
dnnetor must not inakn, 136. 


SECURITIES, 438. 

{See Bills of Sale; Debentures; 
Liens ; Mortgages ; Plodges.) 


SELLER, 


disposition of goods by, 
Act, 1889, 166. 


under Factors 


fraud, goods obtained by, 193. 
may bid at auction, when, 163. 
reservation of ri^t of disposal by, 191. 
rights of, agamst buyer, 209. 
righta of, agamst go^, 204. 
title of, 193, 196. 
voidable title of, 193. 


SEPARATE ESTATE, 
married womsa may bind, 58. 

SERVANT, 

engagemoat for more than a year 
should be in writing. 46. 
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^ SET-OFF, 

«g«nt MMDSt, lift. 

surety, by, 904. 

SHARES, 

BOo^tuoQ or tiunsfor must be in 
writing, 41. 

transfer of, in Britiah ship, musl be b> 
deed, 41. 

transfers of, in companies registeml 
under Companies Glauses Art, 1845, 
must be by deed, 41. 

I 

SIGNATURE OF AGENT, I 

not sufficient to charge principal in ' 

respect of misstatement as to crrdii i 

of third party, 29. I 

SrMPLE OONTRACTfi. ] 

(Nec Contracts.) i 

SKILL, ‘ 

gratuitous agent, to bo excroiserl by, 
134. I 

gratuitous bailoi^ to lie exercised by, I 
37(1. 

paid agent, to be oxorcisod by, 134. i 

want of, by agent, lisbility for, 134. 

SMALLER SUM GIVER IX SATJ8- ' 
FACrnOR OF A LARGER, 
not of itself Buffieient concadorniion, 37, i 
90 . 

SOLA OFEXCHANCK, 
meaning of, 244. 

SOLD NOTE, 

evidence of onntracl, when, 15S ^ 

SPECIAL AGENT, 
definition of, 125. 

bPFiClAL CLASSES OF AGENTS. 
HUctionoers, 161. 
bankers, 160. 
brokers, 168. 
children, 169. 
tfel rredere, 125, 205. 
lactors, 156. 
insurance brokers, 160. 
married women, 166. | 

stockbrokers, 159. 

SPECUL CROSSING, | 

form of, 274. 

special Damages, 

rules with regard to, 06. 


SPECIAL INDORSEMENT, 
bill of exchange, of, M7. 

SPECIALTY CONTRACTS, 

(^se Gontmets; Deeds.) 

SPECIFIC GOODS, 
sale of, transfer of propCJ^y in, 180, 180. 

SPECIFIC PERFORMANCE, 
consideration nocesaary even when 
ooniract under seal, 32, 00. 
contract for sale of goods, in otainoction 
with, 100, 203. * 

rontraet must be enforceable by either 
party, 90. 

contracts of peimnal service and, 00. 
effect of doctrine of, upon oontracts 
within § 4 Statute of Frauds, 44, 
equitable remedy, an, 09. 
remedy by, on breach of contract, 08. 

STAKEHOLDER, 
money in hand of, 64. 

STAMP DUTY, 
bank notes, on, 28.5. 
bill of exchange, on, 265. 
bill of lading, on, 420. 
charter party, on, 412. 
guarantee, on. 316. 
promissory note, on, 2Bo. 
protest, on, 241. 
leceipta exempt from, 68. 

STATEMENT OP INTENTION, 
distinct from general offer, 20. 

STATUTE, 

contracts illegal under, 60. 

STATUTE-BARKED DEBT, 
acknowledgment of, must bo in writing, 
41. 

appn^^tion of payment to, by 

consideration in connection with re* 
viva] of, 4J . 

deed, when debt is by, 31. 

Limitation Act, 1939, 111. 
revival of, 41, 111. 

STATUTE OF FRAUDS, § 4, 
absence of memorandum, effect of, 44. 
addressed envelope may supply name 
of one party, 43. 

agreement not to be perfonned within 
a year, 42, 46. 

appointment of agent for oontraots 
under, 125. 
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STATUTE OF FRAUDS, f 4 (conHnwd) 
conflict of laws, 44. 
consideration must generally be stated 
in mornoiandumi 43. 
contents of memorandum lequized by, 
42. 

debt» default or miscarriage of another, 
42, 45. 

executor, promise of, to answer damages 
out of own estate, 42. 45. 

^arantee, 45, 292. 

indemnity, contracts of, not within the 
section. 46. 

maimge, agreement in consideration 
of, 42, 46. 

marriage settleinents, 16. 
memorandum may be brought mto 
existence at any time before the 
I'oinmenoement of an action, 41, 
inoinorandum may consist of various 
doouments, 43. 
must be in writing, 40. 
nature of contracts within the section, 
46. 

piiTol ovidonce is allowed to connect 
documents, when, 43. 
ponition of auctioneer, 44, 161. 
sale of lands, tenements or herodita- 
ments, contract for, 42, 45. 
signature of party to bo charged essen- 
tial to memorandum, 44. 
special character of contracts renders 
memorandum necessary, 45. 
specific* perfonnance, ofiect of dor*triiio 
of, 45. 

STATUTES OF LIMITATION, 
ac'knowlcdgmont of dobt barred by, 
must be in writing, 41, 111. 
bills of exchange, 287. 
contracts reJatmg to land, 110. 
fraud, whore th^ is, 113. 
guarantees, 307. 
part payment, 111, 
simple contracts. 109. 

Bpe^ty contracts, 110. 
winding-up order, effect ul, 111. 

STOCKBROKER, 
authority i/f, 159. 

rlmtinction l^tweon, and Htockjobber, 
159. 

establishment of contract beUecqi 
clients and jobber. 159, 

Leeman’s Act, contravention of, 04, 
145. 159. 

liability of. by custom of the Sti^'k 
Exchange, 159. 
pledge of BeouritieB by, 451. 


STOCK EXCHANCE, 
differences, contracts in respect SL 
establishment of contract betwae 
client and jobber, 169. 
leg^ity of contracts upon, 62. 
liability of stockbrokers, by custom 
159, 

securities lodged as cover for difSBienaea, 
03 . 

STOCKJOBBER, ‘ 
distinction between, and stookbrolfv 
159. 

establishment of contract betwau. 
client and. 159. 

►STOPPAGE IN TRANSITU, 
agent may exercise right of, wh 
goods named in bill of lading, 
transit, when complete, 207. 
unpaid seller, right of, 206. 

8TRANGER TO BILL OF EXCHANGE, 
indorsement by, 227. 

SUB-AGENT, 
employment of, 132. 

SUBJECT-MATTER OF CONTRACT, 
destruction of. termination of agency 
by, 165. 

effect of mistake concerning, 22. 
SUBROGATION. 

insurer entitled to, after payment, 800. 
Hurety is entitbd to, after payment, 
304. 

SUBSTITUTED AGREEMENT, 
discharge of contract by, 83. 

SUNDAY OBSERVANCE ACT. 167'? 
provisions of, with reference to oon 
tracts, 65. 

SURETY, 
bankruptcy of, 302. 
bankruptcy of co-surety, 307. 
roUatei'al security taken by surety. 3i 
roniributiun, ri{^t of, to enforce. 8^ 
I'o-Buroty, rights of, against, 305. • 

creditor may sue. 298. 
death of, offoct of, 312. 
discharge of, 267. 308. 
diricharge of principal dobtur, effee 
of, 313. 

Iraud, discharge of. by, 808. 
insolvent co-surety, SO*?, 
interest, liability oi^, for, 300. 
interest on money due to. 89, 303. 
liabOitv of. 297. 
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RETV {wntwmed) 
ttusy ooxopaL debtor to Z\>2. 
nuy remaia liable tnou^ piinoipel 
debtor diBchaiged, 3U. 
position of, in oeae of bankruptcy of 
principal debtor, 302. 

•eaervation of rights against, 313. 
rights of, 302 et atq, 
aeourities taken by co-aurety, 308. 
seoiirities nAth crMitor, surety entitled 
to after payment, 304, 307, 316. 
security taken by, 302. 
let'Off of debtor against crcKlitor, may 
plead, 304, 314. 

(ffee Quarantee.) 

JKETYSHIP, 

Guarantee \ Surety.) 

T 

ENDER, 
legal. 84. 

TRRMS NOT APPEARING ON FACE 
OF OFFER, 
effect of, 12. 

TIME, 

acreptcuioe qualified as to, 233 

TIME OF DELIVERY, 
goods, of. 198. 

TORTS, 

^nts, of, 151. 
iiuants, liabihty for, 60. 

Limitation Act, 1039, 109. 

"OTAL BREACH, 
disrharge of contract by, 04 rt aeq, 

HANSAOnONS AFTER EMPLOY- 
MENT HAS CEASED, 
lumuneration of agent in respect of, 142. 

ANSFER OF RIGHTS UNDER 
CONTRACT, 

emgnee takes subject to equHies, 70. 
orisignment, by. 75. 
common law, at, 75. 

I mRideration necessary in equity, 75. 
consideration not necessary under | 
Judicature Act, 1873, 77. 
lobeiitunas payable to bearar, 81 
t^fTert of assignment, 76, 77. 
equity, in, 75. 

Judicature Aot, 1673, eHeot of. 76. 
eaans, assignment of, 79. 


TRANSFER OF RIGHTS UNDER 
CONTRACT (flOfitinufld) 
negotiability, by, 8l. 
uotioe must be given to person liable^ 
76, 77. 

operation of law, by, 81. 
part of a debt, assignment of, 80. 
policy of fire insuiauoq, assigiiTnent of, 
331. 

pobey of life insuranoe, aasigninent of, 

80, 327. 

policy of marine insurance, issignmBnt 
of, 81, 301. 

position of assignee under Judicature 
Act, 187.3, 76. 

position of transferee by negotiability, 

81. 

signature of assignor necessary under 
JudicatuTo Act, 1873, 70. 
writing necessary for assignment under 
Judicature Act, 1873, 70. 

TRANSFER OF SHARES, 
companies imder Companies Act, 1929. 

must bo in writing. 41. 
companies under Companies Clauses 
Act, 1845, must be by deed, 41. 

TRANSFEROR BY DELIVERY, 
liability of, on bill of exchange, 249. 

TRUCK ACTS. 

workmen’s wages to be paid in money, 
under, 08. 

u 

VBERRIMAB PIDSJ OONTKACTS, 
definition of, 26. 

offoci of non-disclosum, 26, 344. 
insurance, of, 26, 308. 319, 344 
partnership agreements, 26. 
solo of land, for, 26. 

UNASCERTAINED GOODS, 
sale of, transfer of property in, 189. 

UNDERWRITER, 
audit of accounts of, 331. 
average, entitled to lieiiefit of, 360. 
ilopoRit and accounts of, 331. 
liability of. 352. 
may re-insure, 343. 
relation of, to insuFaneo broker, 160. 
rules of Lloyd's and, 331. 
subrogation, entitled to, upon payment, 
360. 

I'NDISCLOSED PRINCIPAL, 
liability of, to third parties, 148. 
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tmoiTS I^VENCB, 
definition nf, SO. 
olR... f, SO. 
premii ^tion of, 80 . 

where Jdoebls eoneideration esiste, 30. 

UlfBNFQRCRABLE, 
oonitneta inajr be, when, 0, lO, 42, 47. 

UNPAlL BBLLER, 
righte of, 204. 

USAGES AND CUSTOMS, 
agent aniat act aoeording to, 133. 
implied authority of agent to comply 
with, 131. 

V 

VALUAULG CONSIDERATION, 
nec'oeaaiy to every controvt not under 
beal, 33. 

(See Consideration.) 

“ VALUE RECEIVED,** 
use of, in bills of exchange, 244. 

VARIATION Of CONTRACT, 
consent of parties necessary, 114. 
where contract is by deed, 114. 
where eontrw't is in writing not under 
seol, 114. 

VOID, 

contracts may be, when, 6, 10. 
VOIDABLE, 

contracts may be, when, 6, 10. 

W 

WAGERUNO UONTRACl'S, 
bill of exchange given in settlement, 
00, 240. 

distinetjon between, and contxaet of, 
insimmee, 318. 

distinction between, and other gaming 
contracts, 00. 
illegality of, 90 etMq. 

WAGES OF SEAMEN, 
lien for, 437,^406. 


WAIVER, ^ < 

discharge of bll][ of eiBdhangel>y, 82, 
disedkarge of contract by, 82. 

WANT OF SKILL, 
liabilityi of agent for, 134. 
WARING, EX PARTE, 
rule in, 289. 

WARRANTIES, 

breach of, upon sale of roimIs, 168, 
190. » 

definition of, 03, 16R. 
express, 100, 182. 
human consumptiim, implied warn 
of fitness, 1H7. 
implied, 182, 188. 
marine insurance, express, 348. 
inarino insurance, implied, 348. 
notifying no warranties given, e 
of, 183. 

particular purpose, implied watr 
of fitnefiB, 186. 

Sale of Ck>i>dH Act, 1803, under 11 
statutory provisionH ns to, implied, 

WITHOUT RESERVE, 
odvertisemont of sale, oflect of, i 
auction soles ronsiderod to be, u 
contrary espressly stated, 20. 

WORD OF MOUTH, 
oooeptance of general offer by, ]] 
acoeptanco of i^or by, 10. 
offer may be made by, 10. 

WORDS AND FIGURES NOT 
AGREEMENT, 
bill of exchange, on, 224. 

WORK. CONTRACT FOR, 

SrIo of Goods Act, JH03, { 4, doa 
apply, 178. , 

WRITING, 

contracts which must be in, 40 ct d 
dociunent, mistake as to nature, 

Y 

YEAR, 

contract not to be performod wj 
42, 46, 178. ; 


Tek BTKLLOt Patis LCD,, Ufaloo Btrest. Barnet, RertB. 






